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Amendments to the laws of justice (Laws 303/2004, 304/2004aqd
317/2004) |

1. Preamble A

The attached draft laws aim to amend the three laws governing the
303/2004 on the status of judges and prosecutors, Law 304
317/2004 on the Superior Council of Magistracy.

Property and Justice. The respective law was adopted
engaging the Government's responsibility.

The amendments that the Government of 2005
been negatively endorsed by the Superior Council o i owever the Government has assumed
and sustained them in Parliament.

After the project was adopted by the Parliaméng and befgre being promulgated by the President, the
draft was appealed to the Constitutio rt bot

tp://legislatie.just.ro/Public/DetaliiDocument/63039

tps://www.legalis.ro/wp-content/uploads/2012/02/CCR-DECIZIA-2 2012 asupra-obiectiei-de-

constitutionalitate-a-dispozitiilor-Legii-pentru-modificarea-si-completarea-Legii-nr.-303 2004-privind-statutul-
judecatorilor-si-procurorilor.pdf ey
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on the basis of
aspects

transition from communism to democracy, it is now necessary to re-establish the sys
the life and professional experience of the magistrates, as well as to familiarize them
related to other legal professions.

Also, the form of the laws of justice in force allowed too much interfers dges' car?er with that of
prosecutors, their functions overlapping very often in the collective pr, this fact posed
problems not only at the image level, but also in a concrete way, leading oo muchfa judge's approach
to prosecutors and vice versa, which became worrying whe :

admitting them in a proportion of 100%.

Another issue was the regulation of the material liabi
recent years, Romania has been leading the European Uni ith the worst case of ECHR convictions for
violating Article 6 of the Convention, and despj i
disciplined for grave violations of fundamental rights
shortcomings of current legislation.

members of the Superior Counci

Magisffacy or disciplinary procedures, were declared
unconstitutional by the Consti i

impdsing the urgent intervention of the legislator.

2004 on the status of judges and prosecutors

The main es target the following points:

ing the prosecutor's notion of independence and bringing it into line with the provisions

of t stitution and the recommendations of the Venice Commission.

%http:ﬁraduchirita.rofinterceptar‘s.pdf




The text in force provided that "prosecutors are independent, under the law." ON
Constitution, “prosecutors operate in accordance with the principles of legality, i
hierarchical control, under the authority of the Minister of Justice." As a result, there i
apparent contradiction between the legal and constitutional text a iguity at the statute of
prosecutors. A4

Through the proposed amendments, the notion of prosecutors' indepe
meaning that: "(1') The prosecutors are independent in orderj he s
stipulated by the Law no.304 / 2004, regarding the judicial gfganization, republished, with the ulterior
amendments and additions."

e Independ®fice of the Judiciary - Criminal
Investigation Bodies" highlighted that "[...] there are fun ntal differences regarding the way in which

that of the courts. Even where the prosecutor's offic®a independent institution, there may be
hierarchical control over the decisions and ag&lvities of prose rs, other than the general prosecutor.”

2.  For the first time in Romania's p isdb€ry, lustration in justice is regulated: Article 6
paragraph 2 1 2,

igence services in their relationship with judges
of all information related to the administration of

3.  Stricter and more efficient reg
and prosecutors; establishing
justice.

The law in force provides
collaborators or infor

intelligence officers.

v(http:ﬂwww.venice.coe. int/webforms/documents/default.aspx?pdffile=CDL-AD(201 0)040@_,,.%’%-,;; R
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Amendments to Art. 7 of Law 303/2004 aims precisely to remedy these serious deficiENges of the rule
of law, as follows:

- The control of the interdiction of judges and prosecutors to be
by the specialized committees in Parliament, according to their attrib
required to provide all necessary information and data in this respect.

- It is incriminated the act that the intelligence worke
punishments in order to discourage such actions.

constitute information of public interest.
4.  Recruiting and promoting judges and pros

At present, the period of training of a judge or pros is 2 years at the National Institute of
Magistracy (NIM) and one year of internshj

The way of recruiting and promotingfjudges a

Necessary at that time, the £ as proved its limits in time, being necessary to adapt to the new
realities and the standards ] s

placed also on component ited to professional maturity, complex knowledge about the justice
system, balance, integratio i

judges and prosdc™grs, under thp aegis of the National Institute of Magistracy, for a period of 4 years,
followed by 2 years o

In the inig j i dthe justice auditors will follow courses at the NIM as they do today.
ill be extended from one year to three years, during which time they
nd prosecutors' offices, law offices, prisons, different institutions or state
authoriti lated to justice.

mpensate‘for the complete lack of their professional experience.

Also, the promotion system has been modified, with the necessary seniority for promotion to courts and
\gher prosecutor’s offices, and the theoretical examinations have been doubled by an assessment of
thir professional activity as a grading criterion.

Exclusion of the political factor in the appointment of permanent judges and prosecutors
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The law in force allowed the President of Romania to refuse the appointment of judges a
in office, which was equivalent to an interference in the selection process, on the basis o
exceeded those strictly provided by law, including on the basis of4 tion received from the
intelligence services.

According to European standards, the role of the president, where pro d by the JBw, is a solemn one,
and does not necessarily imply a distinct role in recruitin ;
indispensable condition of their independence.

6. The president may only refuse once proposals fgr appeiffment at}he head of the prosecutor's
offices

According to the adopted form, the President of Romania¥ay refuse, once motivated, the appointment
to leading positions in the prosecutor's offices, i rming the i

This limitation is a reconciliation of the law with t
attributions of the president appointing jwyvarious positi
institutional blockages.

onstitutional Court's dispensations to the
, in order to avoid his arbitrariness and

Thus, by decision no. 98/2008, the (fnstitutional Court decided that "in order to prevent the occurrence
of an institutional blockage in the faw-mgfng pNycess, the constitutive legislator provided for art. 77
para. (2) of the Basic Law the righ the Presjflent to ask Parliament to review a law before the
promulgation, once. The Cou i s solution has constitutional value in principle in the
settlement of legal disputesfo two or more public authorities which have a concomitant role in
the adoption of a measure d by thq Basic Law and that this principle is of general application in
similar cases.”

7. Materj

ility is establighed under the law and does not remove the liability of magistrates who have
eir duties in bad faith or serious negligence. "

The magistrates' liability does not contradict their independence, but rather complements it.

Deppite these principles, the current text governing the magistrates' material liability is effectively
ipfipplicable. Despite numerous condemnations of the Romanian state at the ECHR, its regress against
uilty magistrates was effectively blocked by how to regulate liability in the current law.
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This has also led to a growing popular dissatisfaction and a worrying diminution in ¢
act of justice and in magistrates, seen as a caste that do not account to anyone for the
when acting in bad faith or serious negligence .

Under the new law, material liability is regulated in an
enforcement, but with respect for its independence, provid

determined exclusively by the courts of law.

of magistrates in order to give them financial
ing process, eliminating the pressure given

It has also set up the possibility of professional liabj
security as a guarantee of their independence in decision-
by the fear of financially answering for any error

8.  Other changes regarding the career of judges and Phgsegutors

The law draft includes substantive changes re
the proposal of the Superior Council o

These proposals are the result of a Itatiyn process with the judiciary over the past few years,
and relate to changes in the suspen of their, unctlons periodic psychological checks, psychiatric
expertise, regulation of profesgs j

3. Law 304/20€ , | organization

1. Qontrol df thing rarchical prosecutor on the reliability of the documents filed by the

prosecutor.

fde by the project, "The solutions adopted by the prosecutor can be
ierarchically superior prosecutor, when they are considered illegal or

Prosecdtor General, this amendment only makes the provisions of the law on judicial
mpatible with those of the Criminal Procedure Code, which explicitly provides for the
e endorsed by the hierarchically superior prosecutor of both legality and reliability.

ment was made inclusive at the proposal of the SCM.
from prejudicing the prosecutor's operational independence, this measure is nothing more than a

mnifestation of the hierarchical control principle absolutely necessary for the proper conduct of
iminal prosecution activity and the avoidance of potential abuse.




situations where a future acquittal is predictable but will have irreparable consequer€es for the

to commence criminal
gf close the file.

defendant. Similarly, the Chief Prosecutor may invalidate a proposa
prosecution when, in spite of obvious evidence, the case prosecutor d

Potential interference by senior hierarchical prosecutors in conducting
the solution may be, according to art. 64 of the law, challeng S
thus ensuring real and effective guarantees of the full jidependence of the prosecutors in the
investigation of the cases and of the solutions ordered.

regarding the competence of criminal prosecution in the
Constitution). As such, once selected
Prosecutor's Office near the HCCJ, although h e does Jlot meet the legal conditions of seniority or
professional status to operate within i

The derogatory rules on the selec D prpsecutors allowed the prosecutors with a minimum
seniority in the magistracy (6 vears i ing the ifiitial training period and internship) to operate under
this structure as a result of

prosecutors by the head of
years, reveals the need to inc\eafe the deghand for selectlon of NAD prosecutors.

Section as a seldCtN\g procedure,)a contest which will consist of an interview and an evaluation of the
prewou? activity of the

the Chief Prosecutor of the NAD, the "Anti-Corruption Justice Service" was
in this department, which has the exclusive competence to investigate the judges and

distribution the prosecutors within it, without knowing publicly what prosecutors are operating
ithin them, on what criteria they were selected, what their seniority and professional status were.

Moreover, the activity of the last year of this service, which later became a section, revealed true
frontations of interests between NAD prosecutors and judges who were investigating NAD files, as
wdll as the pressures on which they were exposed.




If in 2014 the NAD report included in Appendix 3 an analysis of the acquittal deci
defined as "illegal" or "non-reliable", while things got worse, going to the prosec
prosecutors of judges for solutions pronounced.

There were clear, publicly disclosed cases where judges who were i

deliberation, seriously infringing their independence.

This led to the creation of a new section within the HCCJ as
judges and prosecutors, ensuring all the guarantees
prosecutors who will work within it: the selection is
political interference, prosecutors are selected throu
of participation an experience of 18 years and profée
presentation of an annual report in front of the
Also, this section will only carry out the criminal p
following to sustain the accusations, precisely to ensure t

cution, igf front of the court, other prosecutors
ir fll objectivity.

4, The draft law also includes other chan@eg regardiflg the composition of the judge panels, the

assignment of judges on the sections

These changes were proposed by tRe Supgfior CQuncil of Magistracy, following the necessities of the
consultations with the magistrates' b

4. Law 317/2004 e Sugerior Council of Magistracy

1. Separating judg Dgecutors' carriers

iwe#Hower, as well as the other decision-making authorities, promptly set
the, recognition and assurance of the necessary guarantees for an

ization and functioning of the courts and prosecutors' offices in the sense that they
to the two sections of the Council, respectively the Section for Judges in respect of
s and the Prosecutor's Section regarding the prosecutors and prosecutors' offices.

make justice, and this is not entirely possible as long as the judges' career is decided through
mechanisms other than those of the judiciary power.’

Jttps:ﬂwww.iuridice.r0/513577/rezo|ut‘la-[udecatoriIor-de-la—toate—tribunalele—dm—tara—constanta—zg—mai—
2017.html




This resolution was immediately supported on 30 May 2017 by the courts of appeal amsubsequently by
the professional associations.

The amendments to Law 317/2017 are in this respect, strictly delimitin petenc'gs of the judges
section and that of prosecutors for the career of the two professions.

In fact, this standard also derives from the Venice Commission rem
explicitly: "66. (...) Where the councils of judges and prosecuto ablis

2.  Procedure for revoking members of the SCM a

Law no. 317/2004 establishing the procedure fof th
judges or prosecutors who elected them.

Although four years have passed since then, t
currently no mechanism to regulate
judges and prosecutors to do so.

The draft law regulates a smooth an ective prpcedure to withdraw the trust of SCM members, but
which ensures the guarantees i
the member concerned to bg eff and the institutional stability of the Council.

One element of novelty is thirgfulation gf SCM members' interpellation, a procedure that ensures the

transparency and respopsibili pfembers, absolutely necessary for its proper functioning.

the publication #f™"§¢e agenda an}l of the Council's decisions, to guarantee the same desideratum, the
tranSpaﬁencv of the woNgof thefouncil and its members.

disciplinary action, a series of changes were made to bring the law into line
with the d%gisions of the Constitutional Court.

organized by the Plenum of the Superior Council of Magistracy.

Ingpectors are selected for a three-year term, which can only be renewed once, in order to avoid the
sjuation permitted by the current law in which the judicial inspectors are magistrates who for more
an 10 years have not performed effectively their duties judge or prosecutor.

9




Translation fromfRomaNg

5. Conclusion

All changes to the three laws of justice were made to provide ans
needs of the judiciary system.

e currery problems and

These changes to the laws of justice are the first to be i iQ a transparent parliamentary
procedure with the involvement of all stakeholders.

Dragomir Alina Gabriela, an English and French authorized translator and interpreter
er Authoridgtjgn no. 16561 dated 14.06.2006, issued by the Romanian Ministry of Justice,
accuracy of the translation from Romanian into English, that the text submitted
fully translated without any omissions, and that the contents and meaning of the
e not been misrepresented by translation.
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