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l. Introduction

1. By letter of 14 December 2017, the Committee on Legal Affairs and an Rights of the
Parliamentary Assembly of the Council of Europe requested the Venice Commidgion to prepare
an opinion on the compatibility of draft law 140/2017, amending Government inance
No. 26/2000 on Associations and Foundations) (CDL-REF(2018)011) with ingernational
standards on human rights and fundamental freedoms. In accordg \ith standing practice, it
was decided that the Venice Commission prepares the Opinion 0 h the OSCE Office for
Democratic Institutions and Human Rights (OSCE/ODIHR).

, of the Ministry of Justice, the
of the Chamber of Deputies,
representatives of the Constitutional Cpurt and a n r of civil society organisations. The
Venice Commission and the OSCE/ are grat¢ful to the Romanian authorities for the
excellent organisation of the visit.

4. The present opinion was prepared o asis of contributions by the rapporteurs and on
the basis of unofficial translation\Qf draft law. Inaccuracies may occur in this opinion as a
result of incorrect translations.

5. The Venice Commisg
Parliamentary Assembly

ains at the disposal of the Romanian authorities and the
ther asgistance in this matter.

6. This opinion w. £ sub-commission on fundamental rights and subsequently

Qission at its 114" Plenary Session (Venice, 16-17 March 2018).

entire legal and institutional framework governing the right to
in Romania.

int Opinion does not prevent them from formulating additional written or oral
commendations or comments on the respective legal acts or related legislation in Romania in
the future.

lll. Executive summary and conclusions

10. The declared aim of draft law no. 140/2017 amending the Government Ordinance
26/2000 is on the one hand to privilege, in the procedure for obtaining public utility status by
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states in specific terms what is to be regarded as being in the “general interest”
recognition of public utility status to the requirement that the respective NG@s pursue
activities in those specific areas. Secondly, the draft law jatreeyces a pew financial
disclosure regime which applies to all associations, foundatio

to be more specific in what is to be regarded as being j# “the general or community interest”
as the nature and beneficiaries of the activities un
ic support. Nonetheless,
n important agll useful to hold extensive
ublic. A significant concern
igntly clear and precise to avoid arbitrary

to obtain clarity on such matters, it would have b
consultations, not only with civil society, but als

fundraising in favour of or against a political party or
Wed as “public utility association”. However, this
s to undertake advocacy on issues of public

should not undermine the right
debate.

12. Concerning the newf @l reporting obligations, which apply to all associations and
foundations (regardless ¢ 2ther th@y are recognised or not as public utility associations),
the reference to the “pug concerp
financing of NGQgs= mRiasdre not sufficient reasons to impose drastic reporting

of cri as money) laundering, corruption or connected crimes. The Venice

ODIHR recall that Principle no. 1 of the Joint Guidelines on
Freedom the “Presumption in favour of the lawful formation, objectives and
activitieg of as eir current form, the stringent disclosure requirements (the

publicgtion of det inanafal reports every six months including the identity of individual
of income rgQardless of the amount), coupled with severe sanctions in case of non-
(suspension of the activities for a period of 30 days and in case of continuous
e gimmediate dissolution proceedings) are likely to have a chilling effect on

appears stionable given that substantive reporting obligations to a specialised body such
s the Ant-Money Laundering Office already exist.

13. The Venice Commission and the OSCE/ODIHR note with satisfaction the fact that
uring the meetings in Bucharest, the initiators of the draft law have indicated their readiness

t@ amend the draft law in several aspects and call upon the Romanian authorities to consider
e following main recommendations:
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- Concerning the public utility status:

¢ “Democracy, human rights, rule of law and fight against corrupti hould be added
to the list of specific areas of general or public interest under draft Article 3 a). A “catch
all” clause could also be inserted at the end of the list of specified areas un same
draft provision, in order to cover all other public interest areas which are not #entioned

specifically in this provision; the civil society should be specifica Ited orLthis point;

e A clear provision should be introduced indicating the pility of legal protection
(judicial review) before courts for associations or foundatio
“public utility” status;

e The specific algorithm provided in draft Articl
requirement that public support must “be govern
foreseeability criterion in the case-law of the ECt

e The provision imposing a ban on political atyiti
status should be limited to clear cases of licit fundraising, in favour of or
against a particular party or candidate, whife he provision is worded in such a
way that it does not prevent public utility associat from “undertaking advocacy on issues
of public debate”.

- Concerning the new financi,

e New reporting and disclosdre re nts foreseen by the draft law, including the
sanctions of suspension of activii olution in case of non-compliance are clearly
unnecessary and dlspropo Id be repealed. At a minimum, the reporting
er be Ilmlted to reporting to a regulatory body at

(hereinafter, “the draft law”) amends the current Government
regarding associations and foundations (hereinafter, “the

ining to a particular category of associations, namely “associations,
federations recognised as public utility”. At the same time, the draft law
ditional financial reporting obligations for all associations, foundations and
egardless of whether they are recognised or not as public utility associations.

draft law falls under the category of draft laws that need to be reviewed by both
chambers of the Parliament (the Senate, as first notified chamber and the Chamber of
eputies) according to Article 75(1) of the Constitution and is currently pending before the
amber of Deputies. It was previously adopted by the Senate on 21 November 2017, in a
lent vote, since the Senate did not manage to have a debate on the draft within the time
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required by Article 75(2) of the Constitution.! Within the Chamber of De
Rights Committee issued comments in favour of the draft law.

amendments is on the one hand to privilege, in the procedure for obtaining the
status by associations, some areas of activities which they consider as having pri
satisfaction of the most important needs of the society and ogs#TesQther hand, to reduce
suspicions regarding the legality of the financing of associationg and fgundationS operating in

honesty of their activities.

18. The Government of Romania issued a negative opj
that no solid grounds have been laid down to introdu
public utility status of associations and that the new, repagipd obligaffons may adversely affect
the associative life in Romania since they may ge
activities of associations more difficult.

discourage the philanthropic b

21. There has been no mag
the draft law in Par 8
the rules in Romg
of draft laws to

tipulated under article 31 (5) , article 40 (3) , article 55 (2) , article 58 (3) , article 73 (3)

, 0), article 79 (2) , article 102 (3) , article 105 (2) , article 117 (3) , article 118 (2) and (3)

(2) , article 126 (4) and (5) , and article 142 (5) . The other bills or legislative proposals

submitted to the Senate, as a first notified Chamber, for debate and adoption.

2) The first notified Chamber shall pronounce within 45 days. For codes and other extremely complex
s, the time limit will be 60 days. If such time limits are exceeded, it shall be deemed that the bill or

Ignislative proposal has been adopted.

Recommendation CM/Rec(2007)14 of the Council of Europe Committee of Ministers to member
states on the legal status of non-governmental organisations in Europe (hereinafter,
“Recommendation”), adopted by the Committee of Ministers on 10 October 2007 at the 1006th
meeting of the Ministers’ Deputies, para 77. See also CDL-AD(2014)046 Joint Guidelines of the
Venice Commission and the OSCE Office for Democratic Institutions and Human Rights
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rocesses.? The
nd effective
consultations concerning the draft law should be conducted at all stages of the
process, including during discussions before Parliament up until and in any cas
adoption.

V. Legislative framework

22. Under the current legislation (Government Ordi
foundations that are recognised as being of public utjfty are entitled to specific rights and
underlie specific obligations (Article 41 of the Goverhiment nce). They are entitled,
inter alia, to make free use of “assets under the pW&Qli ” (Article 41(a)) and to
mention their public utility status in all their dgfuments ( 41 ¢)). In return, those
associations and foundations have the obligatio maintain ast a similar level of activity
and performance that determined the recogrfitiom\(Article 41 d)), to communicate to the

each year (Article 41 f)).

23. Under Article 39(1) of the rdinance, public utility status is presently
granted by government decisipn follgwimg an application made by an association or

inter alia, that the respective association gr foundation carries out activities that are in
operating for at least three years and shall

financial statements, that¥fhas proggrty, logistics, members and staff, corresponding to its
purposes (Article 35

ns to submi¥ and publicise annual financial statements, although they are subject to
and reporting obligations, in particular to fiscal authorities. This obligation exists

e visit, the delegation was informed that only a minority of associations and
apply and obtain public utility status. According to the statistics provided by the
strygof Justice, from a total of 100 000 registered associations and foundations* only

OSCE/ODIHR) on Freedom of Association, adopted by the Commission at its 101st Plenary Session
g enice, 12-13 December 2014) (hereinafter, “Joint Guidelines”), para 106.

CDL-AD(2017)015 Opinion on the draft law of Hungary on the transparency of organisations
eceiving support from abroad, adopted by the Venice Commission at its 111th Plenary Session
gVenice, 16-17 June 2017), para. 27.

This number includes associations and foundations from before 2000, it is not clear how many of
them are still active
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the Government Ordinance. The delegation was also informed that the reaso
small number of associations/foundations with public utility status may be that ther
presumably easier means to obtain public funding for the civil sogiety~gector. There appear to
be numerous other government grants that associations and fo may apply for; funds
are then granted via a competitive procedure.

Amendments proposed by the draft law

blic utility status quite
for public utility status
iations/foundajfons carrying out activities

27. The draft law amends the above process forf obtaig
significantly. First, the types of associations or foundsii
have been restricted: rather than allowing all ass
in the general or public interest to apply for su e new draft para. 1 (a) of
Article 38 only certain may apply. These are
associations/foundations carrying out activities in th neral or community interest in the

following areas: social services, charity aid, health, sports, education,
science, research, innovation, environment and\animal” protection, consumer protection,
national and national minorities’ valyes, tradition d cultural assets, diplomacy and

28. Secondly, under draft Article e, associations or foundations may not receive public
utility status if they are carrying ied out in the past two years any kind of political
activity, which means fundraisi

associations which have #
political activity” which i

38(2) — social
engagjng in h€

tatus is no longer granted for an unlimited amount of time, but restricted to
possibility of renewal (amended Article 42 (1). Every year, the responsible

oundation with public utility status to assess the respective organisation’s
with the conditions that led to recognition of such status. All reports will be
on the website of the Ministry of Justice. In case of non-fulfilment of the required
ns, recognition as a public utility organisation will be withdrawn, as in the current
overnment Ordinance.

. Finally, the draft law introduces a new article to the Government Ordinance, namely
Article 48", which contains additional more frequent and detailed reporting obligations for all
associations, foundations and federations, regardless of whether they have any special
status, such as public utility status, or not. According to this new provision, these entities
would be obliged to publish financial statements every six months (instead of once a year for
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public utility associations according to the current legislation), within 30
the previous semester, in the Official Gazette. These statements ne
individual or activity (whichever is the case) generating each income, a
each income [...] separately”.

32. The failure to publish such statements would lead to the suspensmn of the
foundatlon or federatlon ] functlonlng fora perlod of 30 days (Ar j

ociation,
(8)). If the respective
and acCording to the

V1. International standards

A. General principles

33. The rights and freedoms of associations arfd
freedom of association, as set out in Articl

ir members are protected by the right to

mentioned international instrum
against the rights of others and

be forgseeabl 4
person concerned

d be with appropriate advice — to regulate his/her conduct
be sufficiently clear and detailed in its terms to give individuals an
meCircumstances and conditions in which public authorities are
ith tH# right concerned.®

ive list of grounds of limitation listed in international instruments. Under Article
se legitimate aims are national security or public safety, the prevention of
r ctime, the protection of health or morals or the rights and freedoms of others. Article

pea assembly and of association, A/HRC/23/39, of 24 April 2013, para. 8, and Recommendation

CM/Rec(2007)14 of the Council of Europe Committee of Ministers to member states on the legal status of non-
vernmental organisations in Europe, adopted by the Committee of Ministers on 10 October 2007 at the 1006th
eting of the Ministers’ Deputies, para. 50.

¢JECtHR Khan v. UK, no. 35394/97, 12 May 2000.

See e.g., ECtHR Koretskyy v. Ukraine, no. 40269/02, 3 April 2008, par 47; and The Sunday Times v. the United
Kingdom (No. 1), no. 6538/74, 26 April 1979, par 49. See also Venice Commission, Rule of Law Checklist, CDL-
AD(2016)007 18 March 2016, par 58.

® Human Rights Committee, De Groot v. The Netherlands, no. 578/1994, 14 July 1995 and ECtHR,
Doerga v. The Netherlands, no. 50210/99, 27 April 2004.
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on Freedom of Association, “[t]he scope of these Iegltlmate aims shall b
(para. 34).

o Proportionality: the restriction must be necessary in a democratic
proportionate to the intended aim. Public authorities need to be

ciety and
Q demonstrate that the
ate ainl and why the
chieve this aim.

Further, the cumulative effect of all legal rules combined on the fr&
assessed, and whether there is a proportionate relationshi
concerned and the affected freedom.

B. Public support for associations

35. The not-for-profit nature of associations an
support may be necessary for their establis

ir importaMe€ to society means that state
and operations.® State support in this

the concept of granting public sup
CM/Rec(2007)14 of the Committee ember states on the Legal Status of
Non-Governmental Organisations i hould be assisted in the pursuit of their
objectives through public funding” and other forms of support; para. 57) and in the Joint
Guidelines (para. 203). This ki i i i
clear and objective criteria" of this support can depend on the nature and
beneficiaries of the activities undertaken by NGO, on its legal form, etc'®. Any system of

provided for in Recommendation

(as compared to other maNgfs relate to the establishment and activities of NGOs) to legally
regulate the condj or Prewigrlg it. The provision of public support, therefore, can be
conditional upon fertain oBjectives being pursued or certain activities being undertaken.' It
may be made gqnditional, afgong others, on the requirement that NGOs that are about to
receivg such

iscriminato d need to be clearly stated in laws and/or regulations that are publicly

Assembl 6/203, 28 July 2011, para 68.
CDL-AD(2014)046 Joint Guidelines of the Venice Commission and the OSCE Office for
ocrgfic Institutions and Human Rights (OSCE/ODIHR) on Freedom of Association, adopted by
the mission at its 101st Plenary Session (Venice, 12-13 December 2014) (hereinafter, “Joint
uidelines”), para 203.
Recommendation, para. 58 ; Joint Guidelines, para. 205.
'JRecommendation, para. 59 ; Joint Guidelines, para. 205.
Recommendation, para. 60 ; Joint Guidelines, para. 205.
i - Joint Guidelines, para. 206.
Explanatory Memorandum to the Recommendation CM/Rec 2007 (14), para. 113.
Explanatory Memorandum to the Recommendation CM/Rec 2007 (14), para. 111.
Explanatory Memorandum to the Recommendation CM/Rec 2007 (14), para. 113.

° UNW Rapporteur on the situation of human rights defenders, Report to the UN General
ya
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criteria which aIIow for a neutral and objective selection of p033|ble reci

C. Reporting obligations for associations

39. Generally, NGOs that have been granted any form of publi ROrt can g required to
submit reports on their accounts and an overview of their activiffes eagh year to“a designated
supervising body®. However, such a reporting obligation shol{ld ng uly burdensome
and should not require the associations to submit excessive d§iafs on eitfer their activities
or their accounts®'.

its operations and should be facilitated to the ext
tools.?* Associations should not be required t
other legal entities, such as businesses.® In , all reporting should at the same time
ensure respect for the rights of members, founders, beneficiaries and staff, as well
as the right of the association to protect | ate busin®fs confidentiality.?* Obligations to

bmit mo ports and information than

respect for private life and confidenfla should opserve the prlnC|pIes of neceSS|ty and
proportionality.?®> States shall refrai

fo an association” (para. iSlation should contain safequards to ensure the
respect of the right to p gf the clients, members and founders of the associations, as
on in this respect’ (para. 231). Moreover, as noted in
2ndations (2007)14, “[a]ll reporting should be subject to
grs, beneficiaries and staff, as well as the right to protect
gntiality’. According to the Explanatory Memorandum to the
eporting requirements must be tempered by other obligations
hcy and confidentiality. In particular, a donor's desire to remain

the Committee of Mlnlste
a duty to respect B

'8 Joint ines, para. 208.
19 - Joint Guigelines, para. 208 and 211.

wRecommendation, para. 62; Joint Guidelines, paras. 225-226.
tory Memorandum to the Recommendation, para. 114.

jomt Guidelines, para. 225.

Joint Guidelines, para. 225. See also the 2015 Report of the UN Special Rapporteur on the rights to
f edom of peaceful assembly and association, A/70/266, of 4 August 2015.

“J Recommendation, para. 64. See also, Joint Guidelines, paras. 228 and 231.

Explanatory Memorandum to the Recommendation, para. 116.

® Council of Europe, Fundamental Principles on the Status of Non-governmental Organisations in Europe and
Explanatory Memorandum, available at
<http://www.coe.int/T/E/NGO/public/Fundamental Principles/Fundamental principles intro.asp>.See in particular
par 67 of the Explanatory Memorandum.
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42. Sanctions must be proportionate to the seriousness of the misgondud

serious violations of the legislative obligations. Restrictions must nev: tirely extinguish
the right to freedom of association nor deprive it of its essence®.

VII. Analysis
A. Public Utility Status <
43. The current process of granting public utility status appears t e itself gn the focus of the

associations/foundations’ work, the types of activities or prgjagts th ey _iMplement, and their
overall financial stability. The wording of the Governmgnt Ordinance is relatively wide, and
flexible enough to provide all associations/foundationgl engagi activities that further the
public/communal interest with the same access to pybli rt (at Igast in principle). The draft
law seeks to tighten the process, and enhance
advantages that public utility status brings with it.

1. Process and criteria for granting the public¢jlity status

44. The draft law, as opposed to the Govern t Ordihance currently in force, contains
specific requirements as to which assgciations/fou
in its amendments to Article 38. T of organgsations eligible for public utility status
ranges from social to charity/humanitari nisg#ons to those engaging in health, sports,

only certain areas are specifically listed under
munity interest, the draft law, generally, does
NGOs aimed at pursuing other activities than

an association may, among others, be a relevant
jl public support and states have considerable discretion

does not include human rights-related associations or foundations, or those
gender or diversity or corruption issues, which arguably also engage in the
the public. International and regional standards provide that states should ensure
fingpcial support is provided to associations working on certain issues,?® for instance to

Joint Guidelines, para. 24.
Y Recommendation, para. 59 and Joint Guidelines, para. 205. See also, CONF/EXP(2017)3 Expert
ouncil on NGO Law, Opinion on the Romanian Draft Law 140/2017 on Associations and
Foundations, December 2017, p. 21 (“ There can, therefore, be no objection to the proposal to state in
more specific terms what is to be regarded as being in “the general or community interest” as is
Eroposed in the amendment”.)
® Joint Guidelines, para. 204.
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is not a pre-condition for obtaining all public grants, since there are numerous ot
obtaining state funding for NGOs, the list contained in the draft Article 38(1) would
from further additions. More specifically, it should also cover h ights related activities,
' gr trafficking of human

areas for civil society engagement would have certainly ben&fitgd from gonsultations with
Romanian civil society representatives who in recent time, e

47. Secondly, the list of areas of activities as an eli btain the status of public
utility under draft Article 38 appears to be an exhalstive list sociations whose activities
are not considered as covered by this list of s under the draft provision seem to be

xplicit intention of restricting the
types of associations/foundations that may blic utility status already raises

xhaustive list of activities that should
ible for the status of public utility could

be pursued by the assocratlons in order
i imination in the exercise of the freedom

raise concerns wrth regard to the

48. Moreover, although the alm law drgfters to privilege some areas of activities which
they consider as having pue

lan civil society should be consulted on this specific point before the law
a “catch all” clause could also be added at the end of the list of specified
the same draft provision, in order to cover all other public interest areas which are
ividual terms under this provision. Similarly, a paragraph could also be added

Europe, Convention on Preventing and Combating Violence against Women and

Violence  (Istanbul  Convention), 12 Aprii 2011, ETS 210, Article 8,
w.coe.int/en/web/istanbul-convention/text-of-the-convention>.  Romania ratified the
Convention on 23 May 2016.

' UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially

omen and Children supplementing the United Nations Convention against Transnational Organized

ime, 15 November 2000, United Nations, Articles 6, 9 and 10. Romania ratified the Protocol on 4

ecember 2002.

> UN Committee on the Elrmrnatron of Discrimination against Women, Concluding Observations on
the Combined 7" and 8" Periodic Reports of Romania, 24 July 2017, pars 20-21,
<http:/tbinternet.ohchr.org/ Iavouts/treatvbodyexternaI/DownIoad.aspx?symbolno=CEDAW/C/ROU/C

O/7-8&Lang=En>.
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at the end of this list, stipulating that further rules will be elaborated by the regponsi¥

before the — administrative - courts for associations or foundations which h been denied
“public utility” status.

ording to which publlc
ed draf?amcles 38(2

and 41 (a))*® (see para. 29 of the present Opinion). Accorditg rtaln pssociations and
foundations, such as those engaging in international relat| minorities, and
enwronmental matters, WI|| always be Iess Ilkely to o status, whereas

not serve general or community interests, but onl
activities have already acquired this status. It is Q&t foreseen example that the amount of
among all the NGOs that qualify for it.

According to the Recommendation CM/Rec¢(2007)14 8§ the, Committee of Ministers, NGOs

activity meets the needs of general i . Thus the mentioned limitation could hardly be
justified and may be inconsistent wgth i on the right to freedom of association

s for the adoption of arbitrary/discriminatory
provision does not meet the benchmark of

RS, it is welcome that the legal drafters, during the visit in
pwing negative feedback on the above draft provisions by the

political activities

(1)e, associations and foundations may not obtain public
s if they carry out, or have in the past 2 years carried out any kind of political

(2) : (2) The Government of Romania shall recognize the of public utility status for
op,associations according to the following percentage algorithm:

ational values and national minorities - Traditions and Cultural Assets;

0% - Diplomacy and International Relations, Military-Defense-Respect for Heroes.

aft Article 41(a): the right to receive free use of public property and access to funding from central and

Igtal budgets, according to the following percentage algorithm:

0% - Social Services (Assistance-Protection-Inclusion-Cohesion-Security-
Development-Social-Economy), Charity and Humanitarian Aid, Health, Sport; 30% - Education;
10% - Science, Research, Innovation, Environment and Animal Protection, Consumer Protection;
10% - National values and national minorities - Traditions and Cultural Assets;
10% - Diplomacy and International Relations, Military-Defense-Respect for Heroes.
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to support an individual candidate to be nominated for public office.

53. NGOs should be free to support a particular candidate or party in an
referendum provided that they are transparent in declaring their motivation (this sup rt should
be subject to legislation on the funding of elections and politi general, the
requirement of non-involvement in political activities in order tg ¢ state s@port may be
justified by the very nature of public support and the resulf
determine the conditions for obtaining it. Providing financial
outspoken political profile could be at odds with “the Stat

54. While draft Article 38(1)(e) can be seen as
political parties or individual candidates, it [
political campaigns in support of or. in o

on issues of public debate” and
referendum”.*

this does not preclude &
nature of the concept of
actlvmes More Speg O representative makes a public statement in which he or

cful statements made by representatives of a party, or by an

to oprose a polits andidate? And would this statement then potentlally lead to the
loss of this NGO’s puhi status, or prevent this organisation from obtaining such status?

56. In grder t ayOblems with implementation, it is recommended to limit this
provisign to clear of sfipport, e.g. explicit fundraising, in favour or against a particular

candidate. ¥ne provision should be worded in such a way that it does not prevent
associat which benefit from public utility status from “undertaking advocacy on issues of

RecoMatlon para. 13.

*° See ECtAR [GC], Refah Partisi and others v. Turkey (appl. nos. 41340/98, 41342/98, 41343/98 and

44/99), 13 February 2003, para. 91.

ecommendatlon paras. 12 and 13. Such a broad prohibition to engage in political activities
ould also run contrary to the case-law of the European Court of Human Rights. Although in a different
ntext, in the Zhechev case, the Court found the refusal by the Bulgarian authorities to register an
sociation on the ground that its aims were ‘political’ a violation of the Convention (ECtHR, Zhechev v.
ulgaria (appl. no. 57045/00), 21 June 2007). The Court emphasised the uncertainty surrounding the

term ‘political’. In the Bulgarian case, this seemed to encompass “a campaign for changes in the

constitution and the form of government” (para. 55).
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3. Oversight mechanisms

57. The current Government Ordinance (Article 41 (e)) obliges associations/fsgndations with
public utility status to inform the competent administrative authority about any am ents to
their constitutive acts and statutes, as well as their activity reports and annua financial
statements. In addition, under paragraph f) of the same provi tQose associations and
foundations have the obligation to publish excerpts of their activj gfts and arthual financial
statements in the Official Gazette once a year, as well as in the '

making legal persons.

58. In addition to this, draft Article 42 (2) now obliges
together with the Ministry of Justice, to draw up an annua of compliance with the
conditions that led to the Government’s recognition, of utility status for each individual
association or foundation. Each of these reports willfthen be publishgl on the Ministry of Justice
website until 30 January of the following year.

competent administrative authority,

59. While this aim to increase transparency ,of the prodgss of supporting certain entities with
he publication of such reports (as
opposed to an internal evaluation of continued eMgiili ould truly be necessary to assess
whether or not an association or foundation remains §igfible for public utility status. Moreover,
public reports declaring that certain iations no Jlonger fulfill the criteria for maintaining

public utility status could have n

Reporting Obligations for All Associations, Foundations and

Thegurrent Government Ordinance, under its Article 41 e) and f) merely contains reporting
obligdlions for associations and foundations with public utility status, but not for other
ssociations and foundations. The draft law, on the other hand, introduces financial reporting
opligations for all associations, foundations and federations, in a new Article 48'. Accordingly,
sociations, foundations and federations have the obligation to publish every six months, by
1 July and 31 January, in the Official Gazette, the financial statements of the previous
semester (Article 48 (1)). Under Article 48" (2), such financial reports shall outline in detail each
item of income for the respective semester, while indicating its source (either an individual
donor, or an income-generating activity).



financing of associations and foundations operating in Romania and on the other , would
increase public trust in the non-governmental associated life and in the hones#y of their

agt these activities can
Accord|@ to statistics
n up hy the Ministry for

activities, by creating certain premises for increasing the supps

not comply with the transparency requirements of the |
published: 49% of those associations had not publishgl their activity reports in the Official

Gazette and 61% had not sent the data to the Ministry f Justi initiators of the draft law
therefore came to the conclusion that the current repo s are not adequate and
sufficient to ensure the transparency of the N te that the fact that the
legislation does not provide for any sanction in lance with those obligations

reduces the efficiency of their implementation.

requirements.*” However, such requirergents shall no unnecessarily burdensome, and shall
be proportionate to the size of the 4sSwegiati the scope of its activities, taking into
consideration the value of its as *® These new reporting requirements

their right to freedom of associatign (Arti of the ECHR and Article 22 of the ICCPR), which
also includes the right to acce In order to be compatible with international
standards, and the conditions regulating whefler restrictions of this right are permissible or not
these obligations would neg itimate aim, as set out in Article 11(2) ECHR (and

Article 22 (2) ICCPR).

64. The legitimate aims liSg0 thereig/include national security or public safety interests, the
prevention of disgse pefolic order, the protection of health or morals and the
reedoms of others. Conceivably, reporting obligations could be

uidelines, paras. 104 and 225.

See paragraph 224 of the 2015 OSCE/ODIHR-Venice Commission Joint Guidelines on Freedom of

sociation, which states that“ftJhe need for transparency in the internal functioning of associations is not

ecifically established in international and regional treaties owing to the right of associations to be free from
interference of the state in their internal affairs. However, openness and transparency are fundamental for
establishing accountability and public trust. The state shall not require but shall encourage and facilitate
associations to be accountable and transparent. ” See also the Preamble of the CoE Recommendation
CM/Rec(2007)14, which states that “the best means of ensuring ethical, responsible conduct by NGOs is to
promote self-regulation”.
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terrorism-financing. Such measures may qualify as being in the interests ofgnatioNg
public safety or public order.*

65. However, for the Venice Commission and the OSCE/ODIHR, it is questM™gable whether
requiring all associations, foundations and federations to publish detailed financi
all their income, including the identity of the individual sources of income (individudl donors),
and regardless of the amount, is indeed necessary and propor (o] achlie one of the
above legitimate aims.

ainst corruption
ithout a concrete

66. First, even matters such as a country’s national interest a
do not justify imposing new reporting requirements for

illegal activity.*’ As implied by the European Uni
2015/849, additional obligations should only b on ajprior risk assessment.
Restrictions to the freedom of association can onl
a real, and not only hypothetical danger.* “Pragki i d” for such restrictions, as

any specmc mvolvement of the NGO ission of crimes such as corruption,
money-laundering and connected cri “Lven if theje were indications of money laundering
activities on the side of individual

that affect numerous other orgagisation ging in entirely legitimate activities.

67. In this context, during the visit in charest, NGO representatives informed the
delegation that the natigyfa ' aundering Office already undertakes extensive
ia, including associations and foundations, which involve

place to avoid ab ) gautomatic reports to the Money Laundering Office of any
transfers that go \ 000 EUR, and reporting requirements to the National Bank in
cases where freign funds are received or transferred. The added value of making this

L 4
“© Joint Guidelin®g_para 22N
# .g. ECtHRgingjcatul ‘Pastorul cel Bun” v. Romania, no. 2330/09, 31 January 2012, para.

G. the U.N. Human Rights Committee, Mr. Jeong-Eun Lee v. Republic of Korea,
ign No. 1119/2002, U.N. Doc. CCPR/C/84/D/1119/2002(2005), para. 7.2.

, Case of Sindicatul “Pastorul cel Bun”v. Romania, Application no. 2330/09, 31
ra. 69. In addition, in the case of Animal Defenders International v. United Kingdom,
48876/08, para. 108), the Court considered that “in order to determine the proportionality of

d balancing of interests in the legislative process may lead to a greater margin of appreciation
warded by the European Court. The domestic authorities demonstrate in a transparent manner that
tRey have carefully considered the manner of implementation of Convention rights and the choices
that they made in that process. Given the subsidiary character of the Convention mechanism the
uropean Court is then more likely to accept the choices made on the domestic level (see, M. Kuijer,
“Margin of Appreciation Doctrine and the Strengthening of the Principle of Subsidiarity in the Recent
Reform Negotiations”, in: 36 HRLJ 7-12, pp. 339-347).
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information available to the public as a means to fight money laund
questionable.

identifiable and information about their affiliation, political opinion or belief, may
from the fact that they are donating to or dealing with certain NGOs and not otherg, which is
likewise protected by the right to respect for private life. The facts ch information will be
fl donors; thus running
r, drafy Article 481, as it
stands now, does not contain a particular monetary thres ” Thus gassociations and
foundations would be obliged to report all funding receiv the amount. Non-
governmental organisations would be required to includefin the respective financial reports also

the activities and financial statements of assoCWyj ith public utility status should be
published in Section IV of the Official Gazette accoRbgfg to Article 41 f) of the Government
Ordinance). Under the EU’s Anti-Mon ' irective 2015/849, additional obligations
would only involve reports to the ' ring Office, not the public. The Venice
Commission and the OSCE/OD also consider that in the current context in Romania,
transparency as a means to co
be ensured by imposing some ng objgations concerning the financial sources to a

of whether public or pnv : {
published reports, #Sly affect the W|II|ngness of individuals to donate funds.
Particularly in thefase of s IIer organisatlons the above obligations will serlously |mpact their

2 reporting (obligation to publish the financial statements each
January, in the Official Gazette instead of once a year in the
rdinance) isfunduly onerous and costly, all the more so as this reporting obligation will
tice overlap with other existing reporting obligations such as the extensive checks
e Anti-Money Laundering Office on all entities in Romania including
foundations. This Could create an environment of excessive State monitoring

effective egiOyment of freedom of association.*® Even concerning the associations which have
een granfed any form of public support, Recommendation CM/Rec(2007)14 states that they

The Venice Commission considered previously that in order to ensure transparency, it could be
Ighitimate to publicly disclose the identity of the main sponsors. Disclosing the identity of all sponsors,
cluding minor ones, is, however, excessive and also unnecessary, in particular with regard to the
requirements of the right to privacy as enshrined under Article 8 ECHR (CDL-AD(2017)015, paras. 52
and 53.)
* See, CDL-AD(2013)030, Joint Interim Opinion on the Draft Law amending the Law on non-
commercial Organisations and other legislative Acts of the Kyrgyz Republic, para. 69.
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can be required each year to submit reports on their accounts and overview gf theilNg

a designated supervising body.

71. The reasons put forth by the initiators of the draft law, to the effect that NG
with the transparency and reporting requirements under the current regulations t justify
the imposition of new and extensive reporting obligations for all assocratlons This 45 rather a
question of the efficiency of implementation of the current obllggtlons by the
competent state authorities.

0 not comply

72. It is well understood that the need to respect private life for confidentiality are not

absolute and should not be an obstacle to the investigation

ular thos eived via SMS and the 2%
rule, from the need to be listed explicitly in the 9inalgial statement; instead, the entire sum of

conclude that the new reporting and disclosure redagremerits foreseen by the draft law conflict
with the freedom of association and ,the right to ect for private life. Therefore, they
recommend that the new reporting an irements foreseen by Article 48" of the
draft law be repealed.

2. Proportionality of San

74. Under the draft Article 48! i publish the above six-monthly reports will lead
; iafjor foundation or federation for a period of 30 days. If
hat time foIIowing the requirements set out in paragraph 2 of

immediately, pursuant to t ondltlo £ set out in Chapter IX of the Government Ordinance on
dissolution and liqujserie

75. According tolrelevant int&national standards, “[a]ny sanctions introduced in this context
3 #h the principle of proportionality, that is, they must be the least
4 desired objective”.*” Suspending the work of an organisation for

*® The mere failure to submit a financial report would not appear to
e breach of law, and should under no condition lead to the automatic

the required contents, this may lead to the dissolution of the respective entity. In
, it should be noted that the dissolution of associations shall always be a measure of
, such as when an association has engaged in conduct that creates an imminent
violence or other grave violation of the law,*® where the respective violation of law or of
onstitutional values cannot be met in any other, more lenient way. In particular, associations

* “ See the Explanatory Memorandum to Recommendation Rec(2007)14, para. 116.
*7 Joint Guidelines, para. 237.
48 - Ibid., par 255.
? Ibid., para. 35.
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internal management of NGOs cannot be considered such serious mis
outright dissolution.' Similarly, a failure to respect reporting requirements appe
minor and not deserving such a serious sanction. Hence, the Venice Commis
OSCE/ODIHR are not convinced that failure to fulfil the reporting or disclosure
stemming from the draft law could be qualified as serious mjgeemeyct whic%justifies the
[ ommissfon previously
stated, two different situations should be distinguished from da er: eifher a given civil

disproportionate measure. In this light, the suspe
48" (3) are disproportionate to any professed legitj

Ordinance, it is not quite clear on the basis [ n in that chapter, proceedings for
dissolving the organisation in question shall b . According to Article 54 of the
Government Ordinance, associations apd foundation y be dissolved “by right” or by court
decision. Dissolutions “by right” are declared py court, based on the request of an
interested person, but are based on gbjecti , €.9. the inability to fulfill the purpose of

purpose or activity of an gfion has become illicit or contrary to the public order, or where
such purpose is accompli

for failing to submit the reports set out in Article 48" should lead to
by court decision under Article 56, then it is similarly unclear which of the cases set

less of this inconsistency, any automatic dissolution without recourse to a court
uld be in breach inter alia of the right of access to court, should be excluded. The
judgenhvolved in the procedure needs to have sufficient discretion in order to be able to make

n appropriate proportionality assessment of the sanction to be imposed on the association or

\/Ib|d paras. 35, 114 and 253.

ECtHR, Tebieti Mihafize Cemiyyeti and Israfilov v. Azerbaijan (appl. no. 37083/03), 8 October
2009, para. 82.
°2 CDL-AD(2017)015, para. 62.
*% Ibid., para. 62.
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theNq
dissoluties
ortionate under

foundation based on the seriousness of the breach of obligation stemming fr
light of these considerations, there exists no conceivable scenario where t
association merely for failing to submit a financial report would be
international law. Also for this reason, the draft provision should be repea
occasions, the Venice Commission has expressed its clear preference for pe
imposed along a gradual scale of sanctions,” including the issuance of warfings and
imposition of fines before deciding the dissolution of the associatigermsQportional to the gravity

scheme be introduced in the draft law, on the basis of Aade by the judge,
which shall be proportional to the nature of the obligatygn stemming from the law and to the
seriousness of the breach of such obligation. Moreove associations/foundations
should have the right to appeal, with suspensive effec rrently not mentioned in
the Government Ordinance).
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CDL-AD(2017)015, para. 59.

> Joint Guidelines, para. 234.

% Joint Guidelines, para. 120, states that “[a]ny appeal against or challenge to a decision to prohibit or dissolve
an association or to suspend its activities should normally temporarily suspend the effect of the decision,
meaning that the decision should not be enforced until the appeal or challenge is decided [except where] there
exists exceptionally strong evidence of a crime having been committed by an association”.



