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l. INTRODUCTION

1. In 2017, a series of reforms were initiated concerning
prompting a wave of unprecedented public protests and concerns expresse
the country’s judges and prosecutors, as well as by several countries an
institutions, about the consequences of the intended reforms fg&tle independence of judges
and prosecutors. A number of constitutional challenges havefo ed and e Parliament is
N-going compliance
procedure in GRECO's Fourth Evaluation Round (covering, int&Ali ption prevention in

'S justice system,
nearly half of

vides for d hoc procedure which can be
triggered in exceptional cwcumstances such”as When GREQO receives reliable information
concerning institutional reforms, legislativesigi
serious violations of anti-corruption standards®{ the Couwncil of Europe. In its decision, GREQO
requested additional information concerning the
the parliament concerning the judi The infogmation was submitted by the Romanian

authoritieson 15 January 2018.

3. Because of the complexity of t at stake and the on-going nature of the reform
process, an on-site visit was ap Romanian authorities. Ms Panagiota VATIKALOU
(Greece) and Ms Vta ovenia) were appointed as rapporteurs for this ad
CHER from the GREQO Secretariat. This ad hoc

oc report, drawn up by the rapporteurs, contains a summary
d other measures planned by Romania within the context of the
connection with the functioning of the criminal justice system as a whole.
ibes a number of reactions to these intended amendments from national

e paragraph 91 of the report



Il. GONTEXT AND BACKGROUND INFORMATION

en in the broader
3/2004 on the

5. The proposed legislative amendments described above must e
context. In parallel to the amendments concerning three justice laws (Law no:
status of judges and prosecutors, Law no. 304/2004 on judicial organisation
317/2004 on the Superior Gouncil of Magistracy), a process Wwassjnitiated shortly after the
GREQO plenary meeting of 4-8 December, to amend the ¢ Broceduft, reportedly to
implement the BJ Directive on the presumption of innoceg ound the same period, a

fnce of abuse of office,

which are relevant to the functioning of the criminal jfistice as awhole and its response
to corruption specifically. These various draft propo rnin@ procedural and substantive
criminal law are a further source of controversy but not least, the activity of

the National Anti-Corruption Directorate (DI the speChiSt anti-corruption prosecutor’s
office) has also been questioned and potenti ed by statements directed towards both
the institution and its head (often emanati actually prosecuted by the DNA or
closely connected to them)3.

The legislative process concerning th e laws on fhe judiciary and other amendments

and prosecutors of Romania, iffcludi preme Council of Magistracy (CSV) on various
judicial reform initiatives. The Waflistry off Justice elaborated a Draft law amending and
supplementing Law no. 30 ont us of judges and prosecutors, Law no. 304/2004 on
judicial organisation an . 317/2004 on the Superior Gouncil of Magistracy (the ”draft
Law™).

th Ister of Justice eventually presented the objectives of the

sonference and a PowerPoint presentation®. The on-site discussions

the career of magistrates, including the conditions of promotion to a higher or specialised court or
's office and the abolition of “on-the-spot” promotions, modifications of the terms of mandates of senior
functions, the suspension of functions (as a judge or prosecutor) during the mandate as a member of the Quperior
uncil of Magistracy (C3V), a greater separation between judges and prosecutors in the C3W's decision-making
pipcess regarding careers, the procedure for appointment to senior positions at the High Court of Cassation and
stice (HOC)) and in the prosecution services, the magistrates individual liability (for mistakes), the establishment
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government did not commit its responsibility for the draft
taken over by Parliament and those met by the GET had diffg
happened.

8.  The fact of the matter is that on 29 September we=ellambers of Parliament
established a new special joint committee — the Comgi Chamber and Senate for the
systematisation, unification and ensuring legal stabilityi fieldJof justice. About one month
later, on 25 October, the Minister of Justice pr
Romanian authorities explained after the visit
accordance with article 111 of the Constitution®.
committee is not well documented® and th
October) have been posted on-line’. The
those issuing public criticism about the process®.

the Mini actually gave a presentation in
is stage of the process before the special

9. The GET wastold that, in the
formal motions for a draft law wgfre submitted on 31 October, by 10 MPs and registered by the
Permanent Bureau of the Chanfber® \n parallel, 3900 judges and prosecutors signed a

of a specialised directorate i Public Ministry with exclusive competence for the criminal prosecution of
magistrates, aswell asthe tr the Judifial Inspectorate under the responsibility of the Ministry of Justice.

lon and documents required by the Chamber of Deputies, the Senate or

rough their presidents. (...) Government members have access to Parliament's

work. If attendance \r participation is mandatory"”. [highlighted by the Romanian authorities]

6 Despite varioud’he to the agenda and working documents on the webpage of the Committee
itg (https://www.senat.ro/ Comisie new.aspx?Z&ComisielD=fcd47296-4b0c-4848-

e amendments - from the legislative initiative of the Government through the Ministry of Justice
igsion of these amendmentsto the Joint Soecial Committee (..) does not meet the standards required
lic debate and inter-institutional dialogue”.

A-x nr. 418/2017 — legisative proposal to amend and complement law nr.303/2004 on the statute of judges and
secutors

nr. 419/2017 — legislative proposal to modify and complement law nr.317/2004 on the organization and
nctioning of the Superior Council of Magistracy
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subsequently sent for opinion to the Government, the Legislativ
(expected by 9 November). The process and timelines were basically the
drafts, which carried amendments to three organic laws on the judiciary. The

mber'®8&#7the special committee
ip=tQrm of a table). The three bills
d by the Senate on 19-21
December.

11. Large public proteststook place during that psgod?®? followed by public statements issued
by foreign embassies on 27 November an
judicial reform project to refrain from any acti ing'in a weakening of the independence
of the judiciary and of the fight against corruptio to seek without delay the necessary
advice of the Venice Commission in to ensurg that the independence of the judiciary is
preserved and the reform processi i

12. On 15 December, the spegial co
procedure code'®. The GET waS=fformed ghat, in the following days, intensive work was

10 http://www.forumuljude
11 As regards the amendment n304/2404, the r eport enumeratesin general termsthe rationale: 1) need to
take into account a constitutio
plenary; 2) increase 8 sed to 30 days, currently) of the deadline for the drafting of court
judgements: 3) in ag the ministry of justice, necessity of creating a special directorate within the
Prosecutor’s Office fattached to %e High Court of Cassation and Justice (HGC), to investigate offences of

establish a system for the suspension of duties; 5) need to review the liability
of limitation for the protection of injured persons and redefining the expression “bad

independence from other sate powers, aswell asto remove suspicionsregarding its activity.”
instance  http://www.dw.com/en/in-romania-thousands-rally-against-proposal-to-water-down-

13 See http://www.dailyherald.com/article/ 20171127/ news/ 311279857 and
ps.//www.facebook.com/ DutchEmbassyRomania/ posts/ 1802313063112358

148\ working document in form of a table was uploaded on 15 December on a webpage listing the documents of the
mmittee; see item 9 at http://www.cdep.ro/ comisii/suasl_justitie/ pdf/2017/rd 1215.pdf
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justice laws by MPs and the High Court of Cassation and JusticeSaQtly after, in January 2018,
the Prime Minister resigned’ and there was a government rgs fg (the Minister of Jistice
retained hisfunctions).

14. The Constitutional Court rendered its decisions o
2018 and declared unconstitutional several provisions
following weeks (as a rule, the Court has to draf
constitutional challenges, which were filed
constitutionality of the legislative process as

d 30saerdry and on 13 February
isiQs have been published in the

smissed as they did not meet
S). The GET was told that the Parliament
ip the Court’s findings and that in
principle, this work will not entail a broader g i#w. The Parliament may amend other
provisions only insofar as these cannot be dissoci from those which have been declared
latest submission that the Chamber of
of the three laws and published these the
isnow to examine these.

day after on itswebsite; the Sen

15 English versions of the QC can bgffound at http://www.legislationline.org/ documents/ section/ criminal-
codes/ country/8

16 | egidative proposalf£017-686 6/2017)

See https://www.sehat.ro/ legis/ lisfa.aspx?nr_cls=b686&an_cls=2017; it comprises a single article aiming to amend
art. 175 QC on #heNdgfinition of pliblic servants with a view to excluding “persons who have been elected to
positions of public dignity§, The t was sent for an opinion to the Legislative Gouncil, to the Supreme Gouncil of
Magistracy o0 the Goverf&Qent. On 5 March, the former issued a negative opinion.

Legdative,propo 17-687 (B6 7)
See  htpps.//www. .rg/leqgis/ lifta.aspx?nr_cls=b687&an_cls=2017 —aims inter alia at amending the
incrimiptions of bribery#ind trading in influence (art. 289, 290, 291, 292), by specifying that the undue advantage

2017-688 (B688/ 2017):
.senat.ro/legid lista.aspx?nr_cls=h688&an cls=2017 —provides for instance for a review /

ces (“particularly serious consequences’), offences which are specific to the judiciary are reviewed or
added, e.g. inducing a judicial body into error, “unjust repression”, “remanding, arrest or other preventive measure
plied to a person in the absence of concrete evidence”, “abuse of judicial powers’ is added with penalties of up
tgseven yearsimprisonment.
http://www.bbc.com/news/ world-europe-42697971




[l ANALYSSBY GREQO

15. The following analysis focuses on certain aspects of the draft ments currently in
Parliament. This new legislation is considered within the particular frameWwQrk of GREQO's
Fourth BEvaluation Round, covering, inter alia, corruption prevention in respect
prosecutors.

intended reforms
regarding the criminal legislation and the situation of the DNAY i ocutors met on-site
s=edNtroversial elementsin
procedural and substantive

justice capacity to deal with corruption an
interlocutors also pointed to the political rhetorj

islation and anti-corruption efforts
more generally has been a recurring issue In r ania over nearly a decade. This has
been documented repeatedly in previous rts!® which have expressed concerns
including about attacks on the an#-dqruption bpdies and legislative amendments using
expedited or emergency procedur

.romania-inglder.com/ psd-statement-parallel-state/;
https// .agerpres.ro/ english/ 2018/ 02/ 12/ social-democrat-head-dragnea-increasingly-more-evidence-
arallel-state-s-existence--53345

5 of the Third Round Bvaluation Report — Theme | Incriminations — of December 2010;
g. (referring i.a. to the “Black Tuesday” of December 2013). and paragraphs 19 et seq. of the
aluation Report of December 2015; and more recently paragraph 69 of the March 2017 addendum
ird Round Compliance Procedure in relation to the so-called “Government Emergency Ordinance

also https.//www.theguardian.com/world/ 2017/feb/ 01/ romanians-protests-emergency-law-prisoner-
pardons-corruption
https.// ec.europa.eu/info/ strategy/ justice-and-fundamental-rights/ effective-justice/ rule-law/ assistance-
bdlgaria-and-romania-under-cvm/ reports-progress-bulgaria-and-romania_en
See recommendation i) in the GRECO Evaluation Report, available at https.//rm.coe.int/ 16806c7d05
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19. Although the Minister of Justice and the ruling coalition parties mgt in Parli have
insisted on the transparency and broad nature of the consultations h i{_should be pointed
out that most interlocutors met by the GET have stressed that the draft\glaborated and

20. The modalities and timing of presentation
the middle of the Summer) did not contribu

participatory efforts which have effectively b
purpose.

21. Moreover, this wide ranging |
and pursued, inter alia, the
constitutional court decisionsr
in a proper and concerted
amendments, to improve g
various laws. During
inconsistencies were givg

&g competence to deal with the reform of judicial institutions (its
dealing with amendments to the criminal code and criminal

the Gode of Giminal Procedure, the Giiminal Code and the laws in the field of Justice”. The
heard that measures had been taken to limit the ability of the opposition to bringup in
lenary debate certain objections which had not been retained in committee discussions. It was
ally brought to the attention of the GET that the committee did not draw up minutes of its



request. The parliamentary process was concluded in just t
concerns expressed by many that the whole process should
impact assessments as regards the institutional, legal and firts

prosecutors. During the on-site discussions, the
among Romanian interlocutors asto the actual impli
Parliament. These had a lot to do with the abse
opened the door to lengthy speculations. The |

ch essential aspects — for the
e number of judges and prosecutors who
yto force. Among various incidents
ortedly been denied participation in
of certain amendments made at the

was broadcasted, which was apparently a “first”
and a response to criticism on t gparency of the legislative process up until then.
The fact that some civil goet isgfons / professional associations had been actively

tually been abandoned or watered down. Others stressed that
ighntly improve the texts and hoped that this could be done soon,

3 so pointed out that the current president is the former Minister of Justice who was responsible for the
presentation of the controversial Government Emergency Ordinance 13 in January 2017; see
p://www.romaniajournal.ro/ pm-grindeanu-i-was-aware-geo-13-will-be-on-the-agenda/

e an interview of the former Prime Minister of 10 January 2018 at https.//www.stiripesurse.ro/ pm-tudose-on-
jfistice-laws-any-law-can-be-perfected 1242007.html




table summing up the intended changes®. It remains unclear whether tF}f process is

documented by verbatim records of discussions and positjga=Rapers presented to the

Fion (exﬁanatory report,

impact assessmentsetc.).

teb@*fake full account of and
Bvaluation Report; GRECO
improved (i) by further

27. The process has shown once again the importan
implement the recommendations contained in
reiterates that the trangparency of the legdative
developing the rules on public debates, consultatio
limited number of draumstances where in camer.
implementation in practice; ii) by assessing the pr ice followed and accordingly revisng the

rules to ensure that draft legdation, ame ch drafts and the agendas and
outoome of committee sttings are disdosed i mely manner, and that adequate
timeframes are in place for submitting amendments d iii) by taking appropriate measures

ee tin be held, and ensuring their

Particular concerns raised by amghdmentsto the three justice laws

28. The draft amendmentsto
no. 304/2004 on judicial sergeqisati
Magistracy carry a numbge
have been submitted, 3
redrafted before the textsW

0. 303/2004 on the status of judges and prosecutors, Law
Law no. 317/2004 on the Superior Council of
anges. In the adoption process, several hundred amendments
hich pave been accepted. Several provisions now need to be
he President for promulgation.

29. Asthe noted dumgg the on-site discussions and in the many position papers it has
received, a nyMler of aspectls of the reform remain a source of concern both for the general
instituiNonal capacites of the courts and prosecution offices and the risk of political and other

ished thesé the day after on its website; the Senate is now to examine these. The
following Peragraphs focus on some of the most controversial issues raised during meetings
R&fof drainage in the magistracy and of arbitrarinessin promotions

30° eral changes pertaining to the recruitment and retirement of judges and prosecutorsin
Law 303/2004 may have, because of their combined effect, a significant impact on the work

Seeitem 9 at http://www.cdep.ro/ comisii/suasl justitie/ pdf/2017/rd 1215.pdf
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Bl ximatelél 500 to 2 000
magistrates (out of approximately 8 000) would benefit ese new arrangements.
Regarding the High Court of Cassation and JJstice (HCC) qlonef 94 judges out of 115 are

imunm~seatdrity of 18 years as a
maglstrate in order to be eligible to a vacancy in the HGC], for, eoretical service time of just

31. The intended amendments stil ain a proglortion of subjectivity in the selection and
decision process concerning progoti ichf contemplates a two-phased promotion

and it would thus be essential that the C3VI develops
h risks, including clear and objective criteria to guide the

uncertainties referred to above, GRECO recommends that i) the
jiture daff gructure of the oourts and proseaution services be
the necessary trangtiona | measures be taken and ii) the
d by the CSM for the future dedsons on appointments of
er pogtion provide for adequate, objedive and dear aiteria
acoount thé actual merit and qualificat ions.

26\s.p&rent process which involves a written examination or competition organised centrally would be
complemented with a system of assessment of the activity and conduct in the last three years, involving an
erview before a commission (for vacancies in the HQOCJ), but a mere file (desk) review for all the other
istrates.
Article 463 of Law 303/2004

11



- The new special prosecutor’s section for the investigation of offencegin tha

33. One of the most controversial changes is the creation, throug
304/2004, of a new Section for the Investigation of Offences in the u
Prosecutor’s Office attached to the High Court of Cassation and Justice (HOC)) to i
prosecute criminal offences committed by magistrates. The did not receive convincing
information supporting the creation of this section?. The la @Bnsidered by many as an

endment to Law
jary within the

and (iii) this section would have no investigators and gaestigative tools at its disposal,
unlike other specialist prosecution bodies. It has also intedjout that this body would be
immediately overburdened due to the (draft) @rrangements gfoviding for the immediate
transfer of many cases from other prose ' hilst its small staff is not

34. Moreover, this new section would be deagg with afiminal offences even if other persons
are involved, together with magistrates (e.g. civil ts, elected officials, businessmen etc.),
according to the wording of the in d amendphents to article 88! paragraph 1! of law
n304/2004. As many have pointe § lead to conflicts of jurisdiction with the

importantly, there are also fe
handled by the specialiseg

28 The authoMy
; dlia to the

s have subsequently indicated that in one of its recent decisions, the Gonstitutional Court, refers
that the creation of this Section is a guarantee for, and a safeguard of the principle of the
e judiciary especially concerning the judges, that it would provide adequate protection for the
inst pressures and abuses through arbitrary criminal complaints, and that it would facilitate a
practice in respect of criminal offences allegedly committed by magistrates.
ief Prosecutor of the Special Investigative Office will be appointed by a C3V panel composed of 3 judges
by the Judges Section, a prosecutor appointed by the Prosecutors Section, a representative of the civil
society. This contradictsthe fact that all other prosecutors are appointed by the Prosecutors Section of the CSM.
In 2017, there were about 3500 criminal complaints made against judges and prosecutors; even if a large
ppportion may be ill-motivated and concern cases of parties disappointed by a judicial decision, according to
rtain estimatesthese could still trandate into a few hundred cases which would require closer examination.
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Risks of weakening of the prosecutors' status, especially their indepgnden

36. The draft amendments reduce in some respect the powers of the’e
abolishing the possibility for the Ministry of Justice to initiate disciplinary pro
judge or prosecutor.

prosecutors shall carry out their activity accordi
hierarchical control, under the authority of
independence and stability would thus disappe d a reference to their independence is
retained in a new provision only with regargto the “ epnent of solutions’ (“Prosecutors are
independent in the settlement of the solution der th@ conditions stipulated by the Law no.
304/2004 on the judicial organisation (..)").

Justice.” The guarantees of

prosecutors are largely equatgfd with judges when it comes to their guarantees of
independence, and that the intgnded s actually constitute a regression. The combined
effect of the removal of the gu ependence and stability are a cause of concerns,
since another amendmen ssibilities for hierarchical superior prosecutors to

tative Council of European Prosecutors, which stressed inter alia that “The
and autonomy of the prosecution services constitute an indispensable corollary

™~

31 For instM the judicial inspectorate would be reorganised in such a way as to put it under the responsibility

authority of a Chief Inspector (with lesser involvement of the CSM regarding the selection of inspectors, and

the ion of internal rules), appointed by a panel of C9M members comprising three judges but only one

prosecutor, in addition to a civil society representative and a psychologist. Some also regretted that the CSV would

presided systematically by a judge in future (this was challenged successfully before the Constitutional Court)

others wondered to what extent prosecutors would benefit from the future role of the C3V (deciding in
enum) in mattersrelated to the defence of the “independence of the judiciary”.

13




40. Because of the many uncertainties, GRECO recommends i) en

independence of the proseaution senvice is— to the largest extent possble — guablnteed by
law, and i) assesdng the impad of the intended ¢  hanges=eRq, the future operational
independence of proseautors S0 that additional safe quards b as neo&sary, to guard

againg interference .

Specific issues concerning the rights and obligati
incompatibilities

41. The draft amendments to Law n° 303/20
obligations, some of which have been challen

reviews the draft laws. These concern confl i he duty for judges and prosecutors
to be and appear to be independent, the dut ' d prosecutors “to refrain from any
kind of act of defamation in act or expression, agai other powers of the Sate — legidative

normally entail disciplinary liabill
should also be reminded tpet=s

attacks, but to protect t
other persons.

43. The draft #
temporarily tpR

egim&€s are not easy to distinguish. They entail, however, different
ds legal incompatibilities and prohibitions. Greater consistency would be
that judges and prosecutors do not engage in activities or deal with files (as a

32https://wed.coe.int/ ViewDoc.jsp?p=& Ref=00PH2014)4& Language=lanEnglish& \Ver=original & BackColorInternet=
& BackColorIntranet=ADC864& BackColor Logged=FDC364&direct=true
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several magistrates at the same time. The above draft amendmentg hawe gund

unconstitutional and they will thus need to be removed.

45. Particularly problematic are the new intended arrangements for a madgtrate taking up
duties in government. Qurrently, a judge or prosecutor would have to resign JO take up a
government function. Under the planned amendments, how judge or the prosecutor
would be placed “on leave” while serving in a government but th&e would be no

i@l the issue of political
activity of magistrates be dealt with in all its aspects level, given itsimpact on the
fundamental principles of independence and imparNality? both real and perceived, of the
judiciary. The GET heard recurrent criticism abo
become quite politicised in recent yearsand it i rom the Romanian authorities
(in their latest information) that the revised draft 2endments adopted by the Chamber on 20
March 2018 have completely abandonedahe variouSNptgended suspension regimes. GRECO
therefore recommends avoiding the areation o
incompatibilities, particularly in connection with

The Romanian Sate is responsiy€ for the compensation of a person who has suffered damage
in case a judge or prosecutor i iCi
the magistrate concerned. Wit propoged amendments, the Ministry of Public Fnance
would now have the obligatje

" caused by acting in “bad faith” or with “serious
ould also negatively impact on the effectiveness of anti-
excessively intimidating effect on judges and prosecutors.
ded amendments have been found unconstitutional and they will

Rove, GREQO recommendsthat the variousamendmentsaffec  tingthe
g/liability of judges and proseautors for judidal errors be
dent darity and pre  dictability of the rules concerned, and to

they beconfe a threat to the independence  of the judicary.

rruptiorf, the DNA has been a subject of repeated political criticism, often in the form of
at d inappropriate comments by political leaders and persons actually prosecuted by the
DNA itself, prompting it to seek, at times, the intervention and protection of the CSV. Some of
ese attacks were even of a personal nature against DNA's chief prosecutor. A public
ntroversy has been ongoing, reaching unprecedented proportions in recent months,
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especially after DNA investigated the case of the above-mentioned contr
DNA's the jurisdiction33).
49. At the request of the Minister of Justice, the functioning of DNA and/or the

head were audited in the Summer 2017 by the Judicial Inspecto e latter has presented a
: |ge for¥he DNA and has

Oposal was put forward
to replace her34. On 12 January 2018%, the Inspectogfte subpgisted a proposal for disciplinary
proceedings against the Head of the DNA to the prosecutors, in connection
with inappropriate behaviour, but the results as yet. To date, no final
conclusions have been reached in the aboveme

inister of Justice gave a long press
conference in which he presented a report grounds for the dismissal of DNA's
Head?3¢. According to article 51 of law n303/2004, are three grounds for such a dismissal,
one of which is the general manage in relation to effective work, the general behaviour
and communication, responsibilitie '

DNA prosecutors and the Prose Generpl®. After the Head of DNA was heard, the C3V
issued on 27 February an ingh

33 https://www.romania-insiders
34 http://www.romanigie
divergent-opinions/
35 https://www.ro

.hotffews.ro/ stiri-opinii-22302745-decaparea-justitiei-ministrul-infractorilor.htm
tnews.ro/ stiri-esential—22304307-comisja—europeana—reactie—cererea—revocare—sefei—dna—urmari m-

revocare—a—laurel codruta kovesi-882806
p://www.romaniajournal.ro/ 135-out-of-the-183-dna-prosecut ors-send-joint-message-to-support-kovesi/
40http://www.romaniajournal.ro/ update-csm-issues-negative-opinion-on-justice-ministers-call-to-dismiss-dnas-
vesi/; the Minister was reportedly the only one of the 7 membersto support her dismissal.
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rst half of 2017 to the
pointment process (but not

had also noted that the
ber 2017 for amending and

52. GREQO reiterates its recommendation th
revocation for the mogst senior prosecutorial fundi other than the Prosecutor General,
under artide 54 of Law 303/2004, in that is both trangparent and based on
objedive aiteria, and that the Suprerpe Cound Magsdracy is gven a sronger role in this
procedure.

ure for the appointment and

V. GONCLUSON

53. Theissuesraised al gardirfg the judicial reform must be seen in the wider context of
mtons. several additional problematic developments (regarding
X, indeed, materialised after GREQO's last plenary meeting, during

55! on-site visit carried out by a GREQO delegation on 21 and 22 February 2018 shows
that there are still a number of concerns regarding the potential impact of the changes. It is
rettable that, despite the wide scope of these reforms, and especially their possible
uctural impact on the courts and prosecution services (due to the combined effects of new

17



discuss many aspects of the reforms. Calls have been made on several occasio
request an opinion from the Venice Commission. GREQO considers that seeking an opinion
would be timely. The above also confirms the importance fogegania to comply with the
recommendations contained in GREGO's Fourth Round Evaluatfn Replrt. Issu®s concerning the
legislative process, in particular the excessive use of accelergted /furgentjprocedures and the
lack of transparency had, notably, been pointed out.

56. GREQO has also taken note of the latest develgpments
dismissal process of the Head of DNA, initiated on 23 Fepsliary.
issued in the Fourth BEvaluation Round Report prgcisely to elimi
being exerted in relation to appointments and gigmi
power.

rning the highly mediatised
recommendation had been
e a risk of undue influence

improved (i) by further

ns and hearings, induding
e in camera meetings can be
tion in practice ; i) by assessng the pradtice
the rules to ensu re that draft legdation,
dlrafts and the agendas and outco  me of committee sttings
ely manner, and that adequate timeframes are in place for
d i) by taking appropriat e measures 0 that the urgent

g=a5 an exception in a limted n umber of drcumstances

held, and ensuring th
followed and Zeeorel

4

that theNgrocedyfe for the appointment and revocati on for the mog senior
dodions other than the Proseautor G eneral, under artide 54 of Law
B process that is both trangparen t and based on objedive
that the Supreme Coundl of Magdrac  yisgven a sronger role in this
(paragraph 52 of the present report).

. in the light of the findings of the present report concerning the justice reforms
addresses to Romania the following recommendations:

I. that i) the impad of the changes on the future s taff gructure of the courts and
prosecution services be properly assessed 0 that t he necessary transtional
measures be taken and ii) the implementing rules to be adopted by the C3V for
the future dedasons on appointments of judges and prosecutors to a higher

18



postion provide for adequate, objective and dear aiteria t
adual merit and qualifications  (paragraph 32);

ii. that the areation of the new spedal proseautor’ s sdion for the
offencesin the judidary be abandoned  (paragraph 35);

lii. 1) ensuring that the independence of the prosec
extent possble — guaranteed by law, and i) assess
changes on the future operational independence of p

ice is Fto the largest
impac of the intended

ts of interes and
political adivities and

and obligations and the liability
of judges and proseautors for judical viewed S0 asto ensure suffident
darity and predictability of the rules con 4 and to avoid that they become a
threat to the independence: e judicary ) (paragraph 47);

purposes of the said Directive. These proposed amendments are
alhy domestically and among other countries for their potential

serious fords of crime, including corruption-related offences. For instance, it has been
that the draftersintend to excessively restrict the conditions for the application of

uld have to be informed from the outset about such measures, they would have
to participate in the hearings of all withesses and their alleged victims, etc.).
oreoverf as mentioned earlier, three draft laws were registered by the Senate on 21
r 2017; these carry amendments to the Qriminal Code (OG0 but also to the Griminal
Procedure Code (CPCO). Leaving aside questions concerning the articulation and possible

erlapping with the on-going work of the special committee, these amendments— if adopted —

uld clearly contradict some of Romania's international commitments including in relation to
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the Council of Europe's Griminal Law GConvention on Gorruption (see par R and footylote

diciary e.g. inducing a
judicial body into error, “unjust repression”, “remanging, arr r other preventive measure

footnote 16). For instance, a new offence of “ab
penalties of up to seven years imprisonment.

recommendations on the liability of magistr judicial errors and on the new special
prosecutor’s section for the investigation of offenceipghe judiciary).

“globally unsatisfactory”, Roman askeglto submit additional information by 31 December
2018. GREQO considers it jemmegtant

plenary meeting (18-22 Jug
concerning the jug#te sy

contradict its international commitments and undermine its
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