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l. Introduction

1. In a letter dated 3 May 2018, the President of Romania requested oplnlon of the
Venice Commission on three legislative drafts amending existing legislation in Id of the
judiciary:

Draft law amending Law no. 303/2004 on the status of judge

Draft Law amending Law no. 304/2004 on judicial organiga

Draft Law amending Law no. 317/2004 on the Superior @ stracy
The Monitoring Committee of PACE also asked, on 4 May 201§ nion of the Venice

Commission on the three drafts.

2. For the present draft opinion, the Venice Com
Claire Bazy-Malaurie, Mr lain Cameron, Mr Nicolae E r Jear}Claude Scholsem, and Mr
Kaarlo Tuori to act as rapporteurs.

3. On 10-11 June 2018, a delegation of t nice Commission composed of Ms Hanna

Democratic Institutions and Fundamental Rights Wiyisi Isited Bucharest and had exchanges
of V|ews with the President of Romania, represent ' of the different political parties in the
ident of the High Court of Cassation and
Prosecutor General, the Head of the Anti-

Corruptlon Directorate (DNA), prg lons of judges and prosecutors, civil society
representatives

4 At its 115™ Session on 22 Jtine 2018/the Commission was informed by the rapporteurs
on the results of their visi iew of the urgency of the matter, the Commission

authorised the rapporte
authorities in July 2018
Commission on the Judici

frepare a preliminary opinion to be sent to the Romanian
ing cpnsultation of the Bureau and the Chair of the Sub-

Comn¥ssion’s web
into force.}

'dee Law no 207 of 20 July 2018 amending and completing Law no. 304/2004 on judicial organization, published in

e Official Gazette on 20 July 2018; Law no 234 of 4 October 2018 amending and completing Law no. 317/2004
on the Superior Council of Magistracy, published in the Official Gazette on 8 October 2018; Law no 242 of 12
October 2018 amending and completing Law no. 303/2004 on the status of judges and prosecutors, published in
the Official Gazette on 15 October 2018.

2 Emergency Ordinance no. 92/15.10.2018 for amending and completing some normative acts in the field of justice,
published in the Official Gazette no 874/16 October 2018
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tached to the High
anization (see

Offenses within the judiciary, a special body within the Prosecutor’s Offi
Court of Cassation and Justice set up by an amendment to the law on judicia
Section V.B.Il.d below).

8. The present Opinion was adopted by the Venice Commisgi its 116" session on 19-
20 October 2018. ¢

Il. Preliminary remarks

exhaustive analysis of the
, CDL-REF(2018)023 and
e proposed angendments, as well as of the
i ee texts, the opinion focuses
orms, which are being undertaken.

9. It is not the purpose of this document to providefa detai

CDL-REF(2018)024 ). In view of the complexity of
related legislative process, involving successive
on the provisions raising more critical issues for

10. The opinion has been prepared on nglish translation of the draft laws
provided by the Presidential Administration of ia.“Inaccuracies may occur due to the
translation.

lll. Background

11. According to the Romani
was necessary and has been un for s@veral main reasons, including the need to address
e judiciary, and the need to increase its quality,
a number of legislative changes were needed in

> under the EU Mechanism of Cooperation and Verification,
established upon accession to the EU. While previous reports prepared in the context
of this mechanjsfn had noted that important progress in the reform of the judiciary had been

process took place in a context marked by a tense political climate,
acted by the results of the country's efforts to fight corruption. The Anti-Corruption
) carried out a high number of investigations against leading politicians for

ncy Ordinance no. 90 of 10 October 2018 on some measures for the operationalization of the Section for
the Investigation of Criminal Offences within the judiciary, Official Gazette no. 862 of 10 October 2018
he last MCV Report, adopted in November 2017, noted in this respect: “Within a nine months period since the
J@nuary 2017 report, Romania has seen two governments, while growing tensions between State powers
arliament, Government and Judiciary) made the cooperation between them increasingly difficult.” See Report
rom the Commission to the European parliament and the Council On Progress in Romania under the Co-operation
and Verification Mechanism, COM(2017) 751 final, Brussels, 15.11.2017.
° According to information provided by the DNA, for the last 5 years DNA has indicted more than 68 high officials,
charged with corruption offences (or assimilated to those of corruption): 14 ministers and former ministers, 39
deputies, 14 senators, 1 member of European Parliament. The courts have ruled final conviction decisions against



14, On the other hand, politicians alleged that there had been cases of
by some prosecutors (and, in some cases, by judges). Some acquittals
corruption led to the methods used by the prosecution services being questio
recent disclosure of co-operation protocols signed between the Romanian Intel
and judicial institutions, questions are being raised on the way the anti-corruption fi
conducted as well as, more generally, on the impact of such co-o f@Q on the igdependence of
judicial and prosecutorial institutions.

. Following the
e Service

ion of judges and
ampaigns. Pending

15. At the same time, there are reports of pressure on
prosecutors, including by some high-ranking politicians a

fight against corruption.

16. In these circumstances, the recent co
corruption prosecutor, beyond the questions thdl it T&jses about existing and future mechanisms
of dismissal (and appointment) from/to leadi ithin the Romanian judiciary, is a clear
illustration of existing difficulties and blockdg inter-institutional dialogue and co-
operation.

itiative, wilich has the potential of increasing the risk
rog#cutors, particularly sensitive.

17. This context makes any legisl
of political interference in the work of jiidges

IV. Constitutional framew

18.

Article 124 (3)
Article, 125 (

dence of justice, and Article 134 establishes, as main SCM powers, that SCM “shall
ropose to the President of Romania the appointment of judges and public prosecutors, except
the trainees, according to the law” (paragraph 1); and “shall perform the role of a court of law,
means of its sections, as regards the disciplinary liability of judges and public prosecutors,
ased on the procedures set up by its organic law]...]”.(paragraph 2).

27 of these officials (5 ministers, 17 deputies, 4 senators, 1 member of the European parliament). During the same
period, seizure measures over 2 hillion euros have been ordered.



V. Analysis

A. Procedural issues

22. While the overall reform process already started in 2015, the current legi process
relating to the three draft laws only started in August 2017, with the presentation, bythe Ministry
of Justice, of the main lines of the planned reform. Subsequently RLee drafts were taken up
and registered as a parliamentary legislative initiative by a numb 7's. PrevioUs drafts, which
had been the subject of wide consultations within the Romanian , werg abandoned.

23. A special and speedy parliamentary procedure ( g
and the amendments were considered by a body es Ilshed espeually for that purpose (a

24. At the different stages of the legislativ€ p
Ieglslatlve process have drawn strong critici m in Ro ia and internationally. At the domestic

4000 judges and prosecutors (October 017):° silent sts of Romanian magistrates in front of
courts and public prosecutor’s office 17); appeals, by representatives of the
opposition in the Romanian Parliam s byfthe High Court of Cassation and Justice, to

g by representatives of European institutions (including the
, such as GRECO, the Council of Europe S anti-corruption

consultations. uthorities were |nV|ted as a useful step prlor to the adoptlon of
such mporta i

judici |nst|tut|ons and magistrates’ professional assouatmns Several rounds of decisions of the
onstitutional Court have enabled improvements to be made to the proposed regulations,
ajghough critical issues remain.

N’

http /iwww.forumuljudecatorilor.ro/index.php/archives/2813

http /lwww.nineoclock.ro/romania-100-platform-65-ngos-urge-govt-to-scrap-bill-amending-justice- Ieglslatlon/

8 GRECO- -AdHocRep(2018)2, Ad hoc Report on Romania (Rule 34), Adopted by GRECO at its 79" Plenary
Meeting, (Strasbourg, 19-23 March 2018)



29.
with representatives of the professional assoma‘uons as well as t perior Councn of
Magistracy (SCM) and civil society having been involved.

30. However, various interlocutors of the rapporteurs have described the #process as
excessively fast and lacking transparency, and being conducted jastitesgbsence of inclusive and
sufficiently effective consultations. According to many interlocytors offthe rapﬁ)rteurs if such

society organlsatlons and the public opinion (
necessity of the reform, its content and its potenij

32. As the Venice Commission pointed out m , the law-making procedure is of great
importance. In its Report on the rule of law,’ legalit luding a transparent, accountable and
democratic process for enacting laws i tloned as Jone of the elements of the deflnltlon of the
rule of law. This means that, in a trul
ensure that, at all stages of any r rocess, all interested parties be mvolved either directly or
through appropriate consultation.

, olitical order were being adopted in an accelerated
by a motion put forward by an individual member of the
cedures for the assessment of government drafts). Such
annot provide conditions for proper consultations with the

-ADQ2011)003rev, Report on the rule of law, Adopted by the Venice Commission at its 86th plenary session
gVenl Y 25-26 March 2011)
CDL-AD(2011)001, Opinion on three legal questions arising in the process of drafting the New Constitution of
ngary, paras.16-19; see also CDL-AD(2012)026, Opinion on the compatibility with Constitutional principles and
the Rule of Law of actions taken by the Government and the Parliament of Romania in respect of other State
fstitutions and on the Government emergency ordinance on amendment to the Law N° 47/1992 regarding the
organisation and functioning of the Constitutional Court and on the Government emergency ordinance on
amendlng and completing the Law N° 3/2000 regarding the organisation of a referendum of Romania, para. 74.
“cpL- -AD(2011)001, Opinion on Three Legal Questions Arising in the Process of Drafting the New Constitution of
Hungary, CDL-AD(2013)010, Opinion on the draft New Constitution of Iceland, para. 17, CDL-AD(2014)010,
Opinion on the Draft Law on the Review of the Constitution of Romania, paras. 25-30



B. Substantial issues

1. General Aspects

35. The present opinion will focus in particular on those aspects in the three d
are of particular relevance for the independence and the efficiency of the judiciary.
provisions are to be assessed not only as to their wording, but i view of the cumulative
effect that they could have on the independence, efficiency, and 4 gt the judiCiary, as well as
on the fight against corruption. It is also important to take into ac cific feature of the

- scope of the hierarchical control of prosecutors nd the role oft Ministry of Justice;
- new arrangements for appointments to/dis positions in the prosecution
service/in the judiciary;

in the judiciary;

- issues related to the role and theg operation o Superior Council of Magistracy, the
guarantor of the independence of tfie [agici

- the risk that experienced judges_aqd pro ill be induced to leave the system without
the possibility of replacing theyf in the short or medium term, thus diminishing the efficiency
and independence of the whdle judicj tem;

- interference of the intelligenc es in the activities of the Romanian judiciary.

2. Specific aspects
a. Appointmentt missajfrom leading positions

i. In the |

gartiality of judiciary, for transparent and depoliticised methods of
Commission’s view, decisions concerning appointment and judges’

esident and presidents of section of the High Court of Cassation and Justice (hereinafter the

12 Report on European standards as regards the independence of the judicial system: part | - The Independence of
dges, (CDL-AD(2010)004), para 27

DL-AD(2012)024, Opinion on two Sets of draft Amendments to the Constitutional Provisions relating to the
diciary of Montenegro, paras. 16-17; Report on European standards as regards the independence of the judicial
system: part | - The Independence of Judges, (CDL-AD(2010)004), para. 32; see also Report on Judicial
Appointments, CDL-AD(2007)028, para. 49.
4 «prt. 53 (1) The president, the vice-president and the section presidents of the High Court of Cassation and
Justice shall be appointed by the President of Romania, at the proposal of the Superior Council of Magistracy, from
among the judges of the High Court of Cassation and Justice who have worked at this court for at least 2 years.

1
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High Court) are appointed by the President of Romania, at the proposal of
may refuse the appointment in a reasoned form.

40. The revocation is made by the President of Romania, at the proposal CM.*® Possible
grounds for revocation are provided, in an exhaustive manner, by Article 51 Law no.
303/2014: 1/ if they no longer fulfil one of the requirements for appointment to a lea@dfg position;
2/ in case of inappropriate exercise of management duties, in of effective organisation,
behaviour and communication, of assuming responsibilities and fhanaggiment sk?s) 3/ in case of
application of one of the disciplinary sanctions. No mention is sible refusal by the
President.

Section, which will be responsible both for the appointrdent al evocation. The involvement
of the Section, instead of the Plenum of the SCM, is,int 0 ensure consistency with the new
distribution of competencies within SCM, separatingl the decision- ing power and giving SCM

e decisio king power, respectively, on
prosecutors’ matters, and judges’ matters (see rélated,comments, below).

42. The ensuing major change, in the

43. The proposed system, making
solution, which confirms the crucial
judiciary,®

formal role in appointing judges.
the mandate, which is designed

44. That being said, ew of the importance of the positions at issue and the high and
excluswe responS|' , #”SCM, it will be essential to ensure that all safeguards are
ice, for a transparent and neutral process of selection/revocation,
(its Judges’ Section). In particular, strong procedural guarantees,
emedies, should be available in the case of dismissal of the

Wuse only in a reasoned form the appointment into the leading position in
egeasongfior his refusal to the Superior Council of Magistracy.

" See CDL- AD(2013)034 Opinion on proposals amendlng the draft Iaw on the amendments to the constitution to
S theyf the independence of judges of Ukraine, para. 16.
BR ecision no. 375 of 6 July 2015. In its decision, with reference to Articles 94 (c) and 125 (1) of the
Constltutlon the Court confirmed the right of the President to refuse the appointment proposal (for chief judges and
secutors) made by the SCM.
ee CDL-AD(2017)031, Poland - Opinion on the Draft Act amending the Act on the National Council of the
diciary; on the Draft Act amending the Act on the Supreme Court, proposed by the President of Poland, and on
he Act on the Organisation of Ordinary Courts, para. 50, where reference is made to the case-law of the European
Court of Human Rights, in particular to the Grand Chamber case of Baka v. Hungary, concerning the premature
dismissal of the President of the Hungarian Supreme Court, and where the ECtHR found a breach of Article 6 of the
Convention because of the absence of judicial remedies in the case of dismissal of a chief judge; see ECtHR, Baka v.
Hungary [GC], no. 20261/12, ECHR 2016.
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45, To sum up, the Venice Commission welcomes the exclusive rolegof tha
appointment and revocation of judges, excluding the President from this progedure.

ii. Inthe prosecution service

46.  The Venice Commission notes in its Rule of Law Checklist,”® concerning the/prosecution
service, that “[tlhere is no common standard on the organisatjg e prosgcution service,
especially about the authority required to appoint public prosec gf the internal organisation
of the public prosecution service. However, sufficient autond piust be)ensured to shield
prosecutorial authorities from undue political influence. [...]

47. The Venice Commission, when assessing e
particular attention to the necessary balance between e democratic legitimacy of
the appointment of the head of the prosecution servjce, nd, and the requirement of
depoliticisation, on the other. From this perspectife, in its view, appointment involving the

ting appointment methods, has paid

judicial (or prosecutorial council), where such aWQdy exists, is essential as a guarantee of
neutrality and professional, non-political,expertise.

Crime and Terrorism) are appoi
of Justice, and after recelvmg
although the law does not m
303/2004).

sident of Romania, at the proposal of the Ministry
SCM. The reasoned refusal of the President,

49. The President is respongible for the revocation from the above positions upon
proposal submitted by the ister ofdustice, and after receiving the opinion of the SCM (Article
54 (3)). Revocatiop
positions in the j B\ above). No mention is made in the law of a possible refusal by the
President.

N
50. Under the propgsegsBmendment,?” both appointment and revocation procedures remain
i agptions. First, in the future, the President may only refuse the

(1) The Prosecutor General of the Prosecutor's Office attached to the High Court of Cassation and
deputy and his deputy, the chief prosecutor of the National Anticorruption Directorate, his deputies,
cutors of these prosecutor's offices, the Chief Prosecutor of the Directorate for the Investigation of
rime and Terrorism and his deputies are appointed by the President of Romania, at the proposal of the
Justice, with the opinion of the Prosecutors Section of the Superior Council of Magistracy, between the
prose rs who have a minimum of 10 years of service as judge or prosecutor, for a period of three years, with the
ossibility of re-investing only once.

The President of Romania may, in justified cases, refuse once the appointment to the management positions
pipvided for in paragraph (1), making the reasons for the refusal known to the public.

The dismissal of the prosecutors from the management positions provided for in paragraph (1) shall be made by
he President of Romania, at the proposal of the Minister of Justice, which may be heard ex officio at the request of
the general meeting or, as the case may be, of the Prosecutor General of the Prosecutor's Office attached to the
High Court of Cassation and Justice or the General Prosecutor of the National Anticorruption Directorate or the
Directorate for the Investigation of Organized Crime and Terrorism, with the opinion of the Section for Prosecutors
of the Superior Council of Magistracy, for the reasons set out in Article 51 paragraph (2) which shall apply
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appointment once. Second, instead of the opinion of the plenum of the SC
the Prosecutors’ Section is required.?® This latter aspect will be examined belpw.

51. Recommendation no. 1 of the European Commission CVM Repor 15 November
2017,% reiterated the recommendation addressed by the European Commission in ious MCV
reports to Romania to “[pJut in place a robust and independent system of apfointing top
prosecutors, based on clear and transparent criteria, drawing g Q support of the Venice
Commission.” In the view of the European Commission, the fi of this @commendation
“will also need to ensure appropriate safeguards in terms of phirency, independence and

role of the Minister of Justice in such appointments degisive kens, rather than ensures,
checks and balances. The current system, by involving iti gans, allows the balancing

53. Moreover, the current system gives the, SCM by enabling the President to
take an informed decision on the basis of t
from the amending proposal, the President is bo

to appoint the second candidate proposed
by the Minister of Justice even in case gf a negative Oph

n by the SCM, the opinion of this body

54. This new rule can ther ly be]considered as a step backwards, reducing the
independence of the leading is particularly worrying in the context of the current
tensions between prosec liticians, due to the fight against corruption. If the
leading prosecutors depe fheir appointment and dismissal on a Minister, there is a serious

dismissal of th€
related Decision of thy

secutor, and its refusal by the Romanian President, as well as the
tional Court (CCR Decision no. 358 of 30 May 2018).

, Which are regulated by Law 303/2014), that the President has no refusal
e revocation process. The Court explained, in particular, that the President’s power in
edure is limited to verifying the legality of the procedure (paragraph 98 of the

57. he Court further established that the position expressed by SCM (in the future,
rosecutors' Section), shall serve, for the Minister of Justice, as an advisory reference regarding
bpth the legality and the soundness of the dismissal proposal, while for the President, in view of

\Accordingly. "

% However, according to the comments provided by the Romanian authorities, in practice “the SCM Plenum has never
been involved in the procedure of appointing high ranking prosecutors.”

2 Report from the Commission to the European parliament and the Council On Progress in Romania under the Co-
operation and Verification Mechanism, COM(2017) 751 final, Brussels, 15 .11.2017




-12- CDLAD((2013017

the President’s - more limited - competence in the procedure, it shall onlygservezas advicgf/in

respect of legality issues (paragraph 115 of the Decision)

58. These are interpretations of high importance for relevant future rev tlon regulations
and, it seems also, for the appointment of Chief prosecutors. To sum up, the deC gives the
nfining the

Minister of Justice the crucial power in removing high-ranking prosecutors while
President in a rather ceremonial role, limited to certifying the leggéty=af the releﬁant procedure.
The weight of SCM (under the system which is currently propgSed, itgf’Proseculors’ Section) is
also considerably weakened, taken into account the increased powg of thegMinister of Justice
and the limited scope of the influence that it may have on the Pre§idgnt’s posijfion (only on legality
issues).

refusal) the power of the President to refuse the
Justice for the function of Chief prosecutor, did n
the Court had stressed that the Minister of Justi

ise issues onstitutionality. In that context,
s a central role in the appointment of Chief

President in the appointment procedure of
judgments are hard to reconcile and the precise cOwgtitutional situation for appointments remains
therefore somewhat unclear.

of relevance for the relationship petwee rosecution service/prosecutors and the executive.
r of Justice vis-a-vis the prosecution service and
the prosecutors are largely addressed in the gécision (as already indicated, the Court analysed in
particular Article 132 parg@ Constitution, in relation to Article 94 (c) of the
Constitution.) ?’

61. The judgment Iea
respect to the prosge

Strengthening of the powers of the Minister of Justice with
file on the contrary it would be important, in particular in the
the independence of prosecutors and maintain and increase the

Decision no."375 of 6 July 2005.
eld that Article 94 (c) of the Constitution is a text of a general nature, of principle, in the sense that

(1) orthie Constitution [...]” (para. 65 of Decision 358/2018); “the Minister of Justice has a wide margin of
appreciation, the exercise of which can be limited by establishing certain legal conditions that the prosecutor must
et in order to be eligible to be appointed to a managerial function. Instead, the margin of discretion of the
ister of Justice cannot be annihilated / distorted by attributing powers to other public authorities, so as to affect

e balance and implicitly reconfigure their constitutional competences.” (para. 99 of Decision 358/2018); “Also, the
constitutional text of Article 132 (1), as has been pointed out, is of a special nature, a text which establishes the
competence of the Minister of Justice with regard to the activity of prosecutors, so that, insofar as the organic
legislator has chosen that the act of appointment be issued by the President under the provisions of Article 94 (c) of
the Constitution, the latter cannot be recognized a discretionary power, but a power to verify the regularity of the
procedure.” (para. 100 of Decision 358/2018); “The Court finds that the President of Romania has in the given case
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prosecutors shall carry out their activity in accordance with the principle of le
hierarchical control, under the authority of the Minister of Justice”), in relati
the Constitution, stating that the President has, inter alia, “to make appoi
under the terms provided by law”. To strengthen the independence of the pros
individual prosecutors, one key measure would therefore be to revise, in the contf a future
revision of the Romanian Constitution, the provisions of Article 132 (1) of thg Romanian
Constitution. At the legislative level, it could be considered, as f missal g concerned, to
amend Law no. 303 in such a way as to give to the opinion of th inding TOrce.

b. Prosecutors’ status. Principles underlying prosec s’ funcffons

62. As noted by the Venice Commission in its 2014 @pinion on the revision of the Romanian
Constitution,” the Romanian Constitution does not prodfaim thest endence of the prosecution
service. While Article 124 (3) stipulates that “Judges sh depengient and subject only to the
law”, Article 132 (1) establishes that “Public prosecyfors shall carry gt their activity in accordance
with the principle of legality, impartiality and higyarchical c , under the authority of the
Minister of Justice”. At the same time, the Cdhsiiion regulates the role of the Prosecution
Service and the status of prosecutors under the judi® aythority. No change to the existing

e are no common standards requiring
more independence of the prosecutiorf's t “a plurality of models exist” in this field.
However, only a few of the Council o mbgf states have a prosecutor’s office under the

64. , ision expressed concern, in 2014, in relation to a
reported discussion in Ra fn removing prosecutors from the magistracy, a step which, in its
view, could risk threatenirig Ireadyjfragile independence of the prosecutor’s office

65. e difficulties hlghllghted during the exchanges it had in

Romania, the Cofnmissi ressed the |mportance “of a unified and coherent regulation of the

comprehensive change has taken place in Romania, while in the current
een prosecutors and some politicians, due to the fight against corruption,
would be even more important.

ontrol, urfder the authority of the Minister of Justice, and its reluctance to having independence

rried out an "assessment of the evaluation" of the Minister of Justice, in other words, of the merits of the reasons
c@ntained in the revocation proposal, placing himself above the authority of the Minister of Justice, which
ntravenes Article 132 paragraph (2) of the Constitution” (para. 113 of Decision 358/2018). (unofficial translation)
CDL -AD(2014)010, paras. 182-185.
° See Report on the European Standards as regards the Independence of the Judicial System: Part Il: Prosecution
Service, CDL-AD(2010)040, para. 26.
3L CDL-AD(2014)010, para. 191
%2 CDL-AD(2014)010, para. 185



in this way providing for better compliance with the Constitution. This approach | firmed by
the legislator’s choice to leave out, in the new text of Article 3 (1) the express ference to

force: “Prosecutors [...]
paragra%h 3 of Article 4
inglependent of each

prosecutors mdependence as laid down in the prOV|S|on currepsy

g of judg d prosecutors as a guarantee
of the function); as well as new Article 75
of defending prosecutors against any

for their independence and impatrtiality in the e
(2) (a), entrusting SCM Prosecutors Sectlon W|th the

70. According to an official explanation by the anian authorities, the current system,
which provides that the prosecutors a ependent, is being changed in relation to the Venice
Commission’s position on the issue Qf f judges versus that of prosecutors. This is
regrettable, as it is obviously a migj [ e Venice Commission’s texts. It is true that in

paragraph 28 of the Report on

system: Part Il — the prose ommission expressly acknowledged that “the
independence of the prosecutors office is ngyas categorical in nature as that of the courts”. The
Venice Commission consi efer to the substantive difference that exists, in view
of their specific roles and between judges and prosecutors. However, neither this report

the Venice Commission
independent or wo

@fOrm of such systems. Specifically, with respect to Romania,
on the contrary, underlined the need to increase independence of

n its own, itds difficult to contest the amendment of new Article 3 (1), which reflects the
current Constitution. Taken together with the other amendments, this amendment

arantees for the independence of prosecutors. Hierarchical control

it results from Article 64 of Law no. 304/2014, the current Romanian legislation

provides a certain degree of independence for the prosecutor within the hierarchy. If, under

aragraph 2 of Article 64, in the solutions that they decide, “prosecutors are independent,

agcording to the law”, according to paragraph 3, the hierarchically superior prosecutor may
alidate those solutions, in a reasoned manner, when they are deemed illegal.

74. As indicated before, under the proposed amendment, in the solutions reached, the
prosecutor remains “independent, under the conditions stipulated by the law” (new Article 3(1%) of
Law 303). The conditions are laid down in the draft law amending Law no. 304, as a clarification
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the current law, but also for reasons of groundlessness of the decision (new Article

75. It is important that, to counterbalance the weight of thg
challenge the decision of the superior prosecutor with the SC
procedure for the verification of judges’ and prosecutors’ conduc

}egarchy, prosecutors may
glitors’ Se%non under the

76. The addition of the word “ungrounded” in article 6 ;
referred to in paragraph 74) as a reason for the higher osecutor in addition to lawfulness, for
invalidating a prosecutor’s solution, has raised fears sed role of the Ministry of
Justice® - who is politically appointed - in the appqint issal procedures, may, in

appear to be strengthened by
this power, considered that it will be difficult for tfe resist pressure from politicians to interfere

Prosecutors’ dismissals

77. A number of amendmen
304/2014, on issues related to t

are belng introduced to Articles 79, 86, 87, 88 of Law no.
the DIICOT and the DNA, mtended as answers to

ightest offenses (new Articles 79(9) and 87 (8), but also in the
prowsmns). Although the endorsement of the dismissal by the SCM

yanner.

Section for investigating criminal offences within the judiciary

8 s foreseen by the draft amending Law no. 304/2004 (Articles 88" - 88°%), it is proposed
that a Section for the investigation of criminal offences in the judiciary (hereinafter “the Section”)
e established within the Prosecutor’s Office attached to the High Court of Cassation and Justice.
e Section will have exclusive competence for the prosecution of criminal offences committed

v

See CCR, Decision no. 358 of 30 May 2018 concerning the revocation of the Chief prosecutor of the DNA.

CDL -AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, para. 53

® CDL- -AD(2015)005, Joint Opinion on the draft Law on the Prosecution Service of the Republic of Moldova, para.
102



Section will be managed by a Chief Prosecutor, appointed by the Plenum of the S gor Council
of Magistracy, assisted by a deputy chief prosecutor, also appointed by the Plghum of the

Superior Council of Magistracy.

) 4
81. The initial proposal, i.e. to establish a separate Directo §t invesjigating judges and
prosecutors (which would have been a separate Prosecutor’s G such g5 DNA or DIICOT)
was abandoned following strong criticism. It is noted, how within the National
Anti-Corruption Department, there is a service in ch investigating corruption offences
committed by magistrates.
82. There are different views within judicial circlgfs in Romania ogfthe opportunity and benefits

of the new Section.

83. The establishment of the new structure has raiged guestions and strong concerns, in
particular as regards the reasons for its existeMeg, its impadyfon the independence of judges and
prosecutors and on the public confidence in theN§gminal’justice system and in the Romanian
judicial system, more generally. Possihle conflicts o petence with specialised prosecutor’s
offices (such as DNA or DIICOT, espeéial ith respegt to already well-advanced investigations),
and issues of effectiveness of cenjgali i i

Jurlsdlctlon of the DNA; thi# e both DNA’s anti-corruption work and DNA as an
institution.’

84. According to man
objective justificatigs €ity of creating a separate structure to investigate offences
perpetrated withi Ny since, despite isolated cases, there appears to be no widespread
criminality amaqng Romania magistrates According to DNA sources, in 2017 out of 997

ilg out judges and prosecutors as the target of a special structure of
Id also be interpreted as acknowledging a phenomenon of widespread
nd criminality throughout the judiciary; this can only be detrimental to the image of the

t national authorities to decide. Also, the legislator's concern for providing, in the
of the proposed new Section, effective procedural guarantees to the magistrates
d, is to be welcomed.

6. This is the case, in particular, of the involvement of the SCM in the appointment of the
ction’s Chief prosecutor, as well as of prosecutors employed by the Section, through a project-
sed competition organised by a special commission to be set up within the Council, as well as

n their revocation. The Deputy Chief Prosecutor will be appointed by the SCM Plenum, upon

motivated proposal by the Chief Prosecutor of the Section, from the prosecutors already

% See GRECO, Greco-AdHocRep(2018)2, para 34.
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important since, although in the hands of the Chief prosecutor, the Secti
prosecutors and judges (see proposed Articles 88°to 88° of Law no. 304).

87. Also, the precise description in the law of the criteria (including at least 18 seniority
as a prosecutor) and procedural conditions for selecting the best candidates provid€s for some
important guarantees of quality, and hopefully of impatrtiality, for, intments ~|n this sensitive
section.

88. That being so, the Explanatory note to the draft law is sil the regsons motivating the
creation of the new Section. At the same time, the rele

content of their judicial decisions), which has been
structure, has been disputed.

offences including corruption, money 4a
offences, the regular jurisdiction fr

effective and comprehen'
framework for co i
adherence of t
effectiveness.

: ncluding corruption within the judiciary. In any event, the
QN to the proposed model is an essential precondition for its

e. g€n the judiciary and the intelligence services

s and controfersy around the independent functioning of the Romanian judiciary and the
necessariwguarantees to combat such interference.

The re@€nt memory of the communist regime, marked by widespread interference of the
litical police in most sectors of public, but also private life, has contributed to the tense

ome representatives of professional associations of magistrates, of official authorities

and civil society have highlighted the issue of involvement of the intelligence service in the judicial
ocess, based on secret orders or decisions and co-operation protocols, and have also pointed

td the unsolved question of possible undercover agents among the magistrates, as a real threat
the independence of the judiciary and to fundamental rights.

3" See Venice Commission, CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's
Office of Montenegro, paras.17, 18, and 23; see also CDL-AD(2015)005, Joint Opinion on the draft Law on the
Prosecution Service of the Republic of Moldova Prosecution, paras. 78-79.
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94. The Constitutional Court, in 2016 (Decision No.51 of 16 February 2016),
unconstitutional ambiguous provisions of the Criminal Procedural
involvement of the intelligence service in the criminal investigation.*

ed to Jhe enforcement of special

support was justified by legal and technical imperativ
investigation measures in complex corruption case

97. The confirmation, lately, of the existenCe 0- operatlon protocols signed, in the past
years, by the Romanian Intelligent Service with the terept institutions of the judiciary, has
contributed to an increased sense of un€aSg around t)fse matters in Romania. Recently
unveiled to the public, the contents of protocols sighgd with the Office of the Prosecutor General
to the High Court of Cassation and Justice, including A’s Office, with the Superior Council of
Magistracy, but also with the High f Cassatjpn and Justice, have drawn great public

interest and concern.

Packground, the concern of the legislator for improved legal
t and combat undue interference appears as legitimate (see in particular

intelligence services, a system of “screening” of judges and prosecutors for being
telligence operatives, as well as sanctions for such cases, and new transparency

102. A specific provision (new paragraph 2! of Article 6) is introduced as the legal basis
uthorising “lustration” in the justice system: “Affiliation as a collaborator of the intelligence
bpdies, as political police, has the effect of releasing the person concerned from office”.

N’

The 2014 activity report submitted by SRI to the Parliament indicates, for instance, that in 2014 the Service
conducted 2,762 security mandates, 42,263 technical surveillance warrants and 2,410 ordinances from the Public
Ministry and the DNA. https://www.sri.ro/assets/files/rapoarte/2014/Raport_ SRI_2014.pdf




-19-

103.  Further provisions in the new text of Article 7 of Law no. 303 are ai
addressing such interference, by way of a prohibition imposed on |
subject to the sanction of dismissal, from being or having been collaborators,
under-cover informants of any intelligence service. An individual statement of n
such services is required every year from judges and prosecutors. While such oblig
exists in the current legislation, a notable change is that the tr Ress of the non-affiliation
statement will be checked every year, for each statement, by preme I\ﬁtlonal Defence
Council (CSAT). The decision taken by the CSAT can be appeg . A first version of
this mechanism entrusting specialised parliamentary commissing, togethgr with CSAT, with
such verification, was declared unconstitutional.

104. A further novelty is that intelligence service offfLers ar idden, under harsh criminal
sanctions, to recruit magistrates as operative workelNg#Cluding Junder-cover informants or
collaborators.

105. Also, as a protection against hidden rul€s greements, new publicity rules are being
introduced concerning inter-institutional agreements in%glving judicial institutions as well as for
[ affecting the conducting of judicial
procedures. Under the proposed amendment, the hall répresent information of public interest,
to which free access is guaranteed (new Article 7 (9)

its image of independence, incl
the proposed system for screeni

judges and prosecutors - effer belng or havmg been in contact with the intelligence services
even for legitimate purpo us be helpful to better specify the terms in new Atrticle 7
(3) of Law no. 303: “operd , including under cover, informants or collaborators.” In
addition, it is diffic fhy it is necessary and appropriate to ask judges to make an
annual statemen gve not been collaborators of the intelligence services.

107. Also, iis8ge thlng to forbid the intelligence agency from recruiting judges or prosecutors
- this is obviously ju . A¥fthe same time, for such measures to be efficient, it is essential for

servicegpwith t jecti gstablishing a satisfactory holistic system of control, capable of
uphold g respect aw, democratic oversight and providing legitimacy in the eyes of
ation of corruption, as with other economic offences, should primarily be a
e police and the prosecutor. Many other countries have established dedicated police
dies, with specialist competence in the field of corruption. Thus, it would seem
omania, in line with the judgment of the Constitutional Court (see above) to

uch a change, it is also particularly important to minimize dangers of political
with anti-corruption investigations by providing appropriate mechanisms to safeguard
ity of such specialist police and prosecutorial bodies (see above, 2.c).

f. Material liability of judges and prosecutors

8. According to the draft law amending Law no. 303/2004, the action for recovery brought by
he state against the magistrate who, in bad faith or gross negligence, has committed a judicial
error is no longer optional. Under the proposed new Article 96 of Law no. 303, the Ministry of
Public Finance has to start the procedure by requesting the Judicial Inspection to provide a report
(which is of consultative nature) on whether the judicial error was caused as a result of bad faith
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new liability rules
ho, even if no

months from the communlcatlon by the Judicial Inspection of its report.3
will apply both to active judges or prosecutors and to judges and prosecuto
longer in office, “practiced their profession in bad faith or gross negligence.”

109. To justify the new rules, the existence of conviction decisjg
has been invoked and, in this relation, the difficulty to enfq
magistrates under the current legislation. Growing popular

o{ Romania by the ECtHR
flity agaﬁst responsible
ion and a worrying
hich has been put
forward in this connection, as well as a number of recent
cases, which have been given prominent media attentio

110. The new provisions have been criticised for the and especially for adding
pressure on magistrates, notably in the current cogftext. In partlcul , magistrates have stressed
the risk of their legal reasoning (when interpretin
question.

111. Two successive versions of the d

Constitutional Court for being unclear and unprédjctable” and affecting the independence of
magistrates, have been declared uncongtitutional.*® T

112.

recovery and disciplinary procedure - with different possible
: of the Judicial Inspection in the recovery process and the Iarge

he Venice @ommission examined the issue of state liability and subsequent judges’
liability, ensitive issue in many countries, recently in an Amicus Curiae brief prepared at the

quest of nstitutional Court of the Republic of Moldova.** The position of the Venice
Nssion onfthis issue may be summarised as follows:

S

% “(7) WitM months of the final court decision returned in relation to the action specified under para. (6), the
|n|stry of Public Finance shall (emphasis added) notify the Judicial Inspection, in order for it to verify whether the
r was caused by the judge or prosecutor as a result of performing hls/her duties and prerogatives in bad
gross negligence, according to the procedure provided for by Art. 74" of Law n0.317/2004, as republished
and subsequently amended.
The state, through the Ministry of Public Finance, shall file reverse action against the judge or prosecutor if,
fallowing the consultative report of the Judicial Inspection stipulated at para. (7) and its own evaluation, it believes
at the judicial error was caused as a result of performance of duties and prerogatives by judges or prosecutors in
ad faith or gross negligence. The term for filing a reverse action is 6 months after the date of communication of the
JUdICIa/ Inspection’s report.”
See Constitutional Court of Romania, Decision no.45 of 30 January 2018, Decision no. 252 of 19 April 2018.
! See CDL-AD (2016)015, Amicus Curiae Brief for the Constitutional Court on the Right of Recourse by the State
against Judges, paras. 77-80. See also paragraphs 10 to 25 for existing European standards and practice. See
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their judicial function according to professional standards defi
immunity);

- judges’ liability is admissible as long as there is intent or gross negligence
the judge;

- a negative ECtHR judgment (or a friendly settlement of ae®Ssbefore the ECtHR or a
unilateral declaration acknowledging a violation of the E
sole basis for judges’ liability, which should be based on a gfial count’s finding of either
intent or gross negligence on the part of the judge;

- afinding of a violation of the ECHR by the ECtHR d
at the national level can be criticised for their in
since violations may stem from systemic shortcomfngs in
proceedings cases, inadequate / unclear legis]ati
cannot be raised.

pretation and application of the law,
mber States, e.g. length of
isions) in which personal liability

114. As regards existing practice, the Venice®CoMission notes that European countries that
allow the personal liability of judges (such ,as Bulgarfa the Czech Republic, Germany, Italy,
Norway, Serbia, Spain (up until October of or Swed¥n) “require that the judge’s guilt be
proven” (see paragraph 17 of the Amicus Curiae Bgf). It appears however that, as a rule, such
legislation is seldom enforced.

115. As regards the proposed
requirements for a better definitio

fth notion of judicial error seem to have been reached. It is
recourse to general notlons which have to be

96 stating explicitly that, i ad faith and/or gross negligence, magistrates enjoy
functional immunity and & : bIe for a solution which could be disputed by another court.

116. As regards the prodgdure, the grominent role entrusted to the Judicial Inspection although
the Chief Inspecto and accountable to the SCM Plenum (new Article 67 paras.
(3), (5) and (6) offLaw no."S 7/2014) may also raise questions, especially if seen together with

117. ~In fact, while ™ fingecision on the magistrate’s liability belongs to a court (ultimately to
a Chamb the High “SQurt of Cassation and Justice), the liability procedure involves, in its
initial, byt not £, two key actors: the Ministry of Public Finance and the Judicial
' nt role assigned to the Judicial Inspection, the decisive role of the
nce, which is an actor outside the judiciary and which cannot be the most
body to assess the existence and causes of a judicial error, is questionable. It is the

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, para. 94;
port on the Independence of the Judicial System Part I: The Independence of Judges, CDL-AD(2010)004, paras.
58-61, with reference to CCJE Opinion No. 3 on the principles and rules governing judges’ professional conduct, in
rticular ethics, incompatible behaviour and impartiality; Opinion on draft amendments to laws on the Judiciary of
erbia, CDL-AD(2013)005, paras. 17-23, with reference to Recommendation CM/Rec(2010)12 on judges:
independence, efficiency and responsibilities; Opinion on the laws and the disciplinary liability and evaluation of
judges of “the former Yugoslav Republic of Macedonia” (CDL-AD(2015)042), para. 47.

2 See for the procedure related to the preparation of the report proposed new article 74" of Law 317/2004.
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recovery. However, the Ministry should not have any role in assessing the exj
the judicial error.

118. An alternative approach would be to initiate the procedure for actio

recovery, only
once disciplinary liability of the concerned judge or prosecutor has been estai

d by the

SCM.*® Not only would this avoid the risk of conflicting solutions from two parallel prafedures, but
it would enable the SCM to play its role in the procedure and fyli#=ezduties aiestablished by
Articles 133 (guarantor of the independence of justice) and 16 role with regard to the
disciplinary liability of judges and public prosecutors) of the Cons . Deadjines established by

the proposed amendments for filing action of recovery would ha¥e 0 be moglified to ensure that
recovery remains effective. The legitimacy of the proc imp®

s that this ion may involve (for example,
tely illegal judgments), one may wonder
i§_preceded the proposal. One may also
urance amounts to a reduction in

note that, in practical terms, the mandato
salary for judges and prosecutors.

t of judges and prosecutors who are no
ple, it is not clear whether judges and
, at the date at the entry into force of the law, such as
already retired magistrates at thaf date, be covered by the proposed liability scheme.

120. The implementation of the ne
longer in office may also raise diff]

121. Finally, the new liability scheme, exclfding SCM, should be seen in the context of other
provisions dealing with thegfagi "4ighffity, such as the new Section for investigating criminal

judges and prosecutors anggulti , undermine the independence of the judiciary and of the

e ermore, read in conjunction with the early-retirement
me might be seen as an additional incentive for early
detrimental to the overall justice system.

arrangements, thg
departure from

uld be preferable to provide that the action of recovery should take place once the
i procedure was concluded;
sence of these additional safeguards, the new provisions would risk being

rceived as an additional mechanism of putting pressure on magistrates.
\g/_ reedom of expression of judges and prosecutors
123.  Under the proposed new Article 9 (3) of Law no. 303/2004, judges and prosecutors “are

liged, in the exercise of their duties, to refrain from defamatory manifestation or expression, in
y way, against the other powers of the state - legislative and executive."

N7

*According to proposed new Article 99 (t) of Law 303, among the disciplinary offences is included “the exercise of
the position in bad faith or serious negligence, if the act fails to meet the constitutive elements of a crime.
Disciplinary sanctions do not remove criminal liability.” (See Article 99", unchanged, for the definition of bad faith or
serious negligence)
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124. This provision has raised concerns among Romanian magistrates,
prevent them from criticising other state powers when addressing cases,
may be used as a tool for political pressure against them.

lving the state and

125. According to the Venice Commission Report on freedom of expression of ju *4 pased
on a review of European legislative and constitutional provisions 3 alevant cage law, freedom
of expression guarantees also extend to judges. Moreover, j of the principles of the
separation of powers and the independence of the judiciary SSIble limits of a judges
freedom of expression call for closer scrutiny. As ruled by ECtHIR
on the adequate functioning of justice, which is a matter
European Convention, “[...] even if they have politi

127. Itis obvious that, as a key pre-r
judiciary, in general, both judges a
standards of conduct applying to

balance [...] needs to be struck petwee egree to which judges may be involved in society
independent and impartial in the discharge of their
duties.” The European Judges bo y further gpecifies that, while necessary criticism of another
state power or of a pa it must be permitted, “the judiciary must never
encourage disobedience; ; srespect towards the executlve and the legislature” (CCJE
Opinion no. 18 on the podi ‘

128. Inthe CCJ
other powers of
Removals from, |
other powers &

@l degree of responsibility and restraint” is expected from the
including with regard to reasonable criticism from the judiciary.
or other reprisals for reasonable critical expression towards the
acceptable (reference is made to ECtHR Baka v. Hungary). More
crences should be solved through loyal cooperation between the
in case of conflict with the legislature or the executive involving
remedy (a judicial council or other independent) should be

tatement was made the nature and severity of the penaltles imposed, the position held by a particular
judge matters over which he/she has jurisdiction, are to be taken into account when examining such matters.
*" See ECtHR, Prager and Oberschlick v. Austria, Judgment of 26 April 1995, para. 34, Alter Zeitschriften Gmbh
. 2 v. Austria, Judgment of 18 September 2012, para. 39.
CCJE (2002) Op. N° 3 on ethics and responsibility of judges, Strasbourg, 19 November 2002; see also United
tions "Basic principles on the independence of the judiciary" (1985), Article 8 stating that judges "shall always
conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and
|ndependence of the judiciary".

® Consultative Council of European Judges (CCJE), Opinion n° 18 on "The position of the judiciary and its relation
Wlth the other powers of state in a modern democracy", CCJE (2015) 4, para 42.

% |dem, para 43
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make defamatory statements with respect to anyone, not onIy with res
seems unnecessary to specify this by law.

130. On the contrary, it seems dangerous to do so, especially as the notion of
not clearly defined and this obligation relates specifically to other g powers.” This opens the
way for subjective interpretation: what is meant by “defamato station & speech” for a
itqria to assess such

task of defending judges and prosecutors, by publiclyfexpressed statements, against undue
pressure by other state bodies?

ied as a reflectigh of the principle of loyal co-
of which underlined by the Venice
&KJf this were the motivation of the provision,
the same obligation would have to be impgsed on al powers, including with respect to

131. In addition, the new provision cannot be jus
operation between institutions, the importanc

132. There are serious doubts as to Qow such a g al restriction on magistrates’ freedom of
expression could be justified. At Iea the poingof view of necessity and legal clarity, the
restriction may be seen as problemajj ECHR. It should therefore be deleted.

133. According to the draft law amending LAw no. 317/2004 (proposed new Articles 38, 40 and
41), the decision-making ific relevance for the two professions - judges and
prosecutors - is transfe the_Plenum to the two SCM Sections (for judges and for
prosecutors, respectively)

134. This transfg =eirfied at clearly separating careers of judges and prosecutors,
was, according tQ the Romaxjan authorities, requested in 2017 by a resolution of judges from all

5 adfo to the information available to the Venice Commission, there is no definition in Romanian law of
tements or expression, nor legislative provisions specifically regulating such conduct. Section 1lI of

e to the limits allowed by the law and the international treaties or conventions to which Romania is
exercise of the constitutionally protected fundamental rights). It is noted that previous provisions of

ngh Court of Cassation and Justice clarified that insult and defamation should not be re-criminalized
foIIowmg the decision of the Constitutional Court.

See CDL-AD(2012)026, paras 72-73.

he Plenum remains competent, in particular, beyond the election and revocation of SCM President and Vice-
esident, for solving notifications on safeguarding the independence of the authority of the judiciary, upon request
or ex officio, and for the adoption of the deontological code for both judges and prosecutors. It validates the result
of the ballot for withdrawal of confidence of SCM members and concludes the procedure by taking note of the
withdrawal of confidence (see for further functions current Article 36 of Law 317/2004). These powers of the
Plenum are not an exception, but an application of the constitutional (and practical) position of the SCM as
representing the whole judicial authority.
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135. The Venice Commission stated, in its above-mentioned Report

attitude from judges on judicial independence and especially on disciplinary proceagipgs [ ...].”54
The Commission reiterated this position in its 2014 Opinion on the review of thg Romanian
Constitution,* in relation to the proposal to entrust to the judgge™segtion the appointment of
judges and entrust to the prosecutors’ section the appointment of

discipline.
i. Role of civil society representatives

137. Both under the law in force and the il society representatives members

of SCM only participate in the sessions of the . The amending draft clearly states that
these representatives “shall not participate” in the ions’ meetings, and describes, in an
exhaustive manner, the specific duti ivi igty representatives as SCM members: to
inform civil society organisations on angf/consult them on how SCM should act to

onitor SCM obligations as to transparency,
public access to information andfaddresgi etitions from the civil society (paragraph 6 of new

the SCM.

entioned on many occasions,* in order to avoid the
uncils, it is important that such councils include in their

138. As the Venice
perception of corporatlsm
work _persons from g

%1 auton® icial Council “that guarantees the independence of the judiciary does
ay be self-governing. The management of the administrative
orgary diciary should not necessarily be entirely in the hands of judges. In

facl as a @ composition of a Council foresees the presence of members
whio are not diciary, who represent other State powers or the academic or
essional seqfors of society. This representation is justified since a Council’s objectives
not only to the interests of the members of the judiciary, but especially to general
control of quality and impatrtiality of justice is a role that reaches beyond the
interests a particular judge. The Council’s performance of this control will cause
chigens’ confidence in the administration of justice to be raised.”

> cD (2010)040, Report on European Standards as regards the Independence of the Judicial System: Part Il -
the Prosecution Service, para. 66. See also CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and
osecutorial Council of Bosnia and Herzegovina, paras 58-59 ,where the Venice Commission many times pointed
ofit on this issue: “The 2004 Law created the HJPC as a single and uniform body. Although this is not entirely
usual, ideally the two professions — judges and prosecutors — should be represented by separate bodies. For this
reason the initial structure of the HJPC had been criticised and it was recommended that it be sub-divided into two
sub-councils. (...) However, if both professions are to be represented in a same structure, that structure must
é)rowde a clear separation between the two professions. [...]”
CDL-AD(2014)010, Opinion on the Draft Law on the Review of the Constitution of Romania, para. 196.
%5 CDL-AD(2010)040, para. 65, CDL-AD(2014)010, para. 188
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139. The limited number of civil representatives and the limited role given
the Constitution.®’
ii. Revocation of SCM members

140. According to the draft amendments (new Article 55 (1)

4 prosecutors in the
courts/prosecutor’s offices that he/she represents withdra idew /her respect. These
provisions (which are not entirely new) are problematic.
141. As concerns the first ground, it is not clear wha guestion no longer meets
the legal requirements for being an elected SCM fmember” exactly’ means. Except for specific
exclusions (1/ cases of potential conflict of intere nd 2/ cas past or present affiliation with
intelligence services, cases for which a persondl stdgment of interest and, respectively, of non-
affiliation is required), no further particular conditions® established by the (draft) law for being
elected SCM member.

142. The possibility to revoke an SCM member aving been the subject of “one of the
disciplinary sanctions provided by la judges agd prosecutors” (Article 55 (1) b) is also
guestionable, as it allows the dismis

members by withdrawal of confidence,

i.ef by vote of the general meetings of courts or
prosecutors’ offices (proces Syplainad

new Article 55, para. (3)). The Venice Commission

independently.>® A vote of %
for institutions suc idici #Clls, and even less for individual members of such councils.
The CommissionfStated in%g 2014 Opinion on the review of the Romanian Constitution “[...] a

Revocdtion for ver gct conditions, such as failure to attend meetings or otherwise neglecting
ay be stipuated by the law on the organisation and functioning of the SCM.” The
CommisSign noted in that context that the Constitutional Court had declared this mechanism

Court, it necessary to fill the gap as, despite repeated requests from judges and prosecutors

cordifig to article 133 (2) (b) of the Romanian Constitution, the two representatives of the civil society “shall
only paftcipate in plenary proceedings”. The representative of the civil society will therefore, especially considering
the new distribution of prerogatives between the two SCM Sections, be excluded from most of the decisions.
Ithough there are also self-evident cases where the conditions are no longer fulfilled, such as the case of a
!; ge or prosecutor who retires. He/she loses ipso facto his quality to be member of the SCM.

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of Serbia,
para. 56: ’[...] Members of prosecutorial councils are autonomous (see Article 164 of the Constitution) and
subjecting them to a vote of no confidence makes them too dependent on the wishes of the prosecutors and
effectively means that an elected member of the SPC may be dismissed at any given moment without objective
reasons. The Venice Commission strongly recommends for such a procedure not to be introduced.”

&0 CDL-AD(2014)010, para 194; see also Constitutional Court of Romania, Decision no. 196/2013.
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to have such a possibility, there was no mechanism to regulate SCM mem
has also been explained that the proposed procedure provides all g
regarding the right of defence of the SCM member concerned and for th
SCM. While the concern of the legislator for such guarantees may be welcom
principle remains since, beyond its procedural aspects, such a revocation mec
introduces a threat to the independence and impartiality of elected SCM members in
tasks in the SCM framework.

145. Equally problematic is paragraph 4 of new Article 55, w

3 (e) of new Article 55).

146. The interpellation of SCM members (
professional associations, in relation to the actiViti
fulfil the commitments made upon election -
terms of SCM members’ accountability an
concerning the SCM plenary sessions, agendas, are welcome proposals. It will be important
to ensure that this mechanism indeed gerve the pur of openness and transparency, fruitful
and constructive exchanges with the judiciary, and not as a way to exercise
control or influence over SCM memb

udges or prosecutors or by
ndertaken and the manner in which they
1

147. It is recommended to fre-exarg and better specify, in the light of the above
of SCM members, and to eliminate the no-

i. New rules on ment gnd early retirement
148. The propospes=se ' 6 (3) of Law no. 303 increases the duration of professional

(probationary period, after having graduated NIM) from one to two
g 22 (1) of Law no. 303/2004). This means that, in the near future,
ere will be no judges or prosecutors admitted to the magistracy

natiodl to the proposed amendments stresses, in relation to the entry into
hasis put by the Iegislator on aspects related to “professional maturity,

t number of judges at the different levels, and it is problematic to introduce rules implying
at there will be few new entrants into the judiciary at the same time as a new more generous
efrly retirement scheme is set up.

151. The new early retirement scheme for judges and prosecutors, assistant magistrates of the
High Court, assistant magistrates of the Constitutional Court and assimilated legal specialty
personnel, (proposed new Atrticles 82 and 83 of Law no. 303/2004) allows retirement at the age
of 60, after 25 years seniority, and even between 20 and 25 years seniority, with a slightly
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152. This proposal creates a real risk of a severe decrease in the body of mady
the Romanian judiciary, especially at the senior level. The Romanlan Jud|C|ary risks |
experienced and qualified members, while the training time for j ges angprosecutors to
join the magistracy will be increased.

153. The combination of increasing the training period fo
providing for more generous rules on early retirement, add
as those affecting the composition of judges’ panels), cgff seriously undermine the efficiency and
quality of justice. It is obvious that this perspective
continuation and consolidation of Romania’s efforts to fi

political office and magistrates
and increased pressure on the magistrates “in ing through some of the amendments
' oosg early retirement.

155. Inthe absence of an impact assessment ¢
prosecutor’s offices and existing and future needs in
changes originate in proposals made agistratesjcannot be a sufficient justification for the
new scheme. It is strongly recom
independent operation of the Ro
proposed ‘human resources’
retirement scheme should be abagd
impact on the functioning of the system.

niah judiciary, to conduct, before the entry into force of the
necessary impact studies. The proposed early
d unlegs it can be ascertained that it will have no adverse

VI. Conclusions

thorities, the reform process was necessary and has been
undertaken in ord€r to prove answers to existing problems and needs of the judicial system and
to adapt it to [ dlities. The proposed amendments were aimed at strengthening
indep@denc 2parating judges’ and prosecutors’ careers, but also at increasing

impacted byfthe results of the country's efforts to fight corruption, with controversy and
nd sensitive aspects both for the continuation of Romania’s efforts in this field and for

co-operation on the independence of the Jud|C|aI institutions and on safeguards required
protect the judiciary against undue interference.

8. At the same time, the legislative process, which has proved to be very divisive for the
omanian society, has been criticised for being excessively fast and lacking transparency, and
conducted in the absence of inclusive and effective consultations.

%1 See also GRECO, Greco-AdHocRep(2018)2, § 30
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159. In view of the urgency of the matter, but also of the complexity of thef changes
by the three drafts and of their repeated amendment during the legislati
only deals with certain, particularly controversial aspects of the drafts.

160. A number of improvements are being proposed, such as the excluswe role
the appointment and revocation of high-ranking judges or the se of the %acmon making,
on judges’ and prosecutors’ matters, within the SCM.

161. However, as emphasised in the present opinion, there portany/aspects mtroduced
by the three drafts, which seen alone, but especially takin
the complex political context currently prevailing in ikely to undermine the
independence of Romanian judges and prosecutors, anfl the p nfidence in the judiciary.

163. The Venice Commission notés™Qat two repent government emergency ordinances
address issues covered by the pres

164. Although welcome provemeyits have been brought to the drafts following criticism and a
number of decisiong gtional Court, it would be difficult not to see the danger that,
together, these inStrument ouId result |n pressure on judges and prosecutors and ultimately,

e-consider #e system for the appointment / dismissal of high-ranking prosecutors,

dlng by revising related provisions of the Constitution, with a view to providing

ng for a neutral and objective appointment/dismissal process by maintaining the

role of e institutions, such as the President and the SCM, able to balance the influence
f the Minister of Justice;

- Refnove the proposed restriction on judges and prosecutors freedom of expression;

- Supplement the provisions on magistrates’ material liability by explicitly stating that, in the
absence of bad faith and/or gross negligence, magistrates are not liable for a solution
which could be disputed by another court; amend the mechanism for recovery action in
such a way as to ensure that the action for recovery only takes place once and if liability
of the magistrate has been established through the disciplinary procedure;

- Reconsider the proposed establishment of a separate prosecutor’s office structure for the
investigation of offences committed by judges and prosecutors; the recourse to
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specialized prosecutors, coupled with effective procedural safeg
suitable alternative in this respect ;

- Re-examine, with a view to better specifying them, the grounds for the
members; remove the possibility to revoke elected members of the SCM
confidence vote of the general meetings of courts or prosecutors’ offices (in
way of petition); .

- Identify solutions enabling more effective participation, ork oy the SCM, of SCM
members who are outside of the judiciary;

t scheme unless it can be ascertained
tem;

- Definitively abandon the proposed early retirem
that it will have no adverse impact on the functiofiing of

- Ensure that the proposed “screening” mefisures of magigfrates are based on clearly
specified criteria and coupled with adequgtd procedurahedfieguards and a right of appeal
to a court of law, and identify ways to stréngtgn oversight mechanisms of the intelligence
services.

166. The Venice Commission remains at the osal of the Romanian authorities for further
assistance.
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