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INTRODUCTION

which have received Wldespread national and mtern'
against corruption and, in particular, the dismissa
Justice of the Chief Prosecutor of the National Znticorruption Directorate, Ms Laura
Codruta Kovesti.

2. As to issues of direct relevance to the CC
Association pointed to the Amendments .t
Council for Magistracy which entered int
Judges and Prosecutors which entered into

the foIIo Laws: 1) on the Superior
e in October 2018; 2) on the Statute of
e in October 2018; 3) on Judicial

any meaningful dialogue and i ement of Jhe judiciary and the prosecutlon The
request also referred in-depth [ the Venice Commission on the above-
[ at “the legislative process took place in a
imate, strongly impacted by the results of the
nd that “this context makes any legislative
reasing the risk of political interference in the
larly sensitive™?.

context marked by a ten
country's efforts to fight

e CCJE was requested to answer a list of questions,
n standards for judicial independence, concerning the
perior Council for Magistracy, the material liability of
ent of a separate prosecutor office structure for the investigation

Opinién, as well as of the Progress Report issued by the European
13 November 2018 in the framework of the Cooperation and

the |mplementat|on of the above-mentioned Amendments, and to revise
fully into account the recommendations under the CVM and those issued
the Venice Commission®.

Technically she was dismissed by the President of Romania who initially objected to the dismissal and
dikmissed Ms Kovesti only after a decision by the Constitutional Court of Romania that upheld the Justice

ister's decision and required the President to sign the dismissal.

See the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and
Prosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for
Magistracy in Romania, CDL-AD(2018)017, para 13.

3 Ibid., para 17.
4 See at http://europa.eu/rapid/press-release IP-18-6365_en.htm .




In this way, having examined the request of the Romanian Judgeg _korum Association

section. A summary of the recommendations appears at
order to make it reader-friendly and to facilitate a quic
and recommendations of the CCJE Bureau.

of the Opinion in
the key findings

Summary of Reco datigns

The Bureau of the CCJE, which represgris the CC embers who are serving
judges from all Council of Europe r States, agrees with the concerns
expressed by the Romanian Judges Fo ssociation as regards the
ption of Amendments to the
Laws on the Superior Council for Magy on the Statute of Judges and

Prosecutors and on Judicial Organization.

(SCM), the CCJE Bureau gecormmends 10 reconsider the grounds for revocation
of the SCM members anq in parj r to remove the possibility to revoke elected
members of the SCM th a no-gonfidence vote of the general meetings of

rom all meetings of the SCM Sections — bodies
g under the Amendments — runs contrary to the

In addition to these procedural aspects, the CCJE Bureau recommends, as a

ry minimum, that the new definition of judicial error be supplemented by
clearly stating that judges are not liable unless bad faith or gross negligence on
their part has been established through a due procedure. The CCJE Bureau
would like to further recommend considering only bad faith — and not gross
negligence - as a possible ground for liability for judicial errors.



13.

14.

15.

16.

17.

tructung e
recommends to

As regards the establishment of a separate prosecutor office
investigation of offences committed by judges, the CCJE Bur
abandon this idea entirely.

The CCJE Bureau concludes that the new obligation imposed on manian
judges, limiting their freedom of expression, is not_pgcessary, raises many

S any statements,
comments or remarks in Romania which ovgrstep oundaries of legitimate
is@ pressuring judges or
demonstrating disrespect towards the istic, irresponsible or
demagogic arguments or otherwise degllading the§ ial system or individual
judges.

As regards the right of judges to y policies or actions affecting
their independence, the CCJE Bureau r confirms the legitimate right of
judges in Romania and elsewhere to st against any policies or actions
affecting their independence i climate offmutual respect, and in a way which
is consistent with maintaining judi i ndence or impartiality.

e no longer meets the legal requirements for being an
is the subject of one of the disciplinary sanctions provided by

7 This would mean that the revocation can be decided without
ithout giving the possibility to the concerned SCM member to

introgliction has been recommended by the Committee of Ministers of the Council of
Europe, by the CCJE and by the Venice Commission®. Over recent years, many
opean legal systems have introduced Councils for the Judiciary.

5

ee the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and

Pposecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for
agistracy in Romania, CDL-AD(2018)017, para 145.

6 See Recommendation of the Committee of Ministers of the Council of Europe on judges: independence,

efficiency and responsibilities (Rec(2010)12), paras 26-29; see also CCJE Opinions No. 1 (2001), para 45, and

No. 10 (2007); see also the Venice Commission’s Report on the Independence of the Judicial System, Part I: the

Independence of Judges, CDL-AD(2010)004, para 32, which all recommend the establishment of such Councils.



20.

21.

22.

23.

Even though the CCJE has not yet expressed itself on the issue revocatlon It has
particularly emphasised that the “members of the Council for the ry (both judges
and non-judges) should be granted guarantees for their indep
impartiality””. This certainly supposes the existence of safeguards against th
or otherwise unfounded or questionable revocation.

perliies, established by
pendence of the judiciary

has underllned that “Councﬂs for the judiciary ar
law or under the constitution, that seek to safeg
and of individual judges™.

as it allows the dismissal of the person e ightest disciplinary sanctions™©. It
may also be recalled in this context that “the\enjce Commission is of the opinion that

The CCJE Bureau also what the Venice Commission has stressed
regarding the third — mos — ground, allowing the revocation of elected
SCM members by ay f cgfifidence, i.e. by vote of the general meetings of

fmber 2018, called on Romania to suspend immediately the
justice laws, including the Amendments to the Law on the

7 See CCJ nion No. 10 (2007) on the Council for the Judiciary at the service of society, para 36.
8 See Rec(2@0)12, para 26.

ee the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and

s, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for

Magistracy in Romania, CDL-AD(2018)017, para 141.

L0 1bid., para 142.

13 See the Venice Commission’s Opinion on the Draft Law on the Judicial Council in North Macedonia, CDL-

AP(2019)008, para 37; see also the Venice Commission’s Opinion on the Draft Amendments to the Law on the
gh Judicial Council of Serbia, CDL-AD(2014)028, para 30.

12 See the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and

Prosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for

Magistracy in Romania, CDL-AD(2018)017, para 143.

13 See at http://europa.eu/rapid/press-release |P-18-6365_en.htm .




The Progress Report emphasised that the key problematic provjgions |
particular the extended grounds for revoking SCM members4,

25. Accordingly, the CCJE Bureau recommends to reconsider, in line w

particular to remove the possibility to revoke elected_members of“the SCM
through a no-confidence vote of the general meeti ourts,qncluding by
way of a petition?®

26. The CCJE Bureau further notes that according to the Anms@idments£o the Law on the
SCM, the decision-making on issues of specific € two professions -
judges and prosecutors - is transferred from the $CM Ple to the two SCM Sections
(for judges and for prosecutors, respectively).

27. While this structural change, aiming at cIe rly separ e careers of judges and
prosecutors, does not in itself contr, European standards, it has certain
repercussions as regards some members of tNASCM.

28. As regards in particular the SCM mem
they can participate only in the SCM Ple eetings. The Amendments clearly
prevent their participation in the/&CM Sectiong) Meetings, which means that, as noted
by the Venice Commission, they will'wQt take pglrt in the adoption of the decisions taken
by the SCM Sections?®.

e representatives of civil society,

29. The CCJE has acknowledfed t he §he composition of the Council for the Judiciary
shall be such as to guar its ingependence and to enable it to carry out its
functions effectively’=ad has welgbmed the possibility of its mixed composition,
where “members, judge¥ or not, must be selected on the basis of their
competence, expe undegstanding of judicial life, capacity for discussion and

culture of independd

selective participation of different members in different
or the Judiciary, “when there is a mixed composition in the
, the CCJE is of the opinion that some of its tasks may be

7

See the Report from the Commission to the European Parliament and the Council on Progress in Romania
undweg thegfCooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 3.1
(Benchmark one: judicial independence and judicial reform. Justice laws and legal guarantees for judicial
independence), page 3.
ee the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and
Pposecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for
agistracy in Romania, CDL-AD(2018)017, para 165.
16 |bid., para 137.
17 See CCJE Opinion No. 10 (2007) on the Council for the Judiciary at the service of society, para 15.
18 |bid., para 21.
19 |bid., para 20.




bodies entrusted with decision-making under the Amendmentgf/— run? 3
to the European standards.

33. The CCJE Bureau consequently recommends that it is not appropwate to have
such a limited role of civil society representatives in the work of theY$CM and
that should be reconsidered.

Material liability of judges

34. The Amendments to the Law on the Statute of Jydges*and utors prescribe that
the action for recovery brought by the state agai ving committed a judicial

has become obligatory, and moreover it is executive bogly - the Ministry of Public
Finance — which is entrusted to start tile proced requesting the Judicial
Inspection to provide a report. Such a
Ministry may depend on it, as well as on its o valuation. It is important also to note
that the new procedure will apply bot ing j
office.

35. ltis interesting to note that, as ition of a judicial error, two successive

declared unconstitutional?®

36. Under the Amendments, th risk of two parallel procedures for acting in bad
faith or with gross e for recovery and disciplinary procedure - with
different possible o §. there s the increased role of the Judicial Inspection in the
recovery process a gflarge powers of the Chief Inspector.

37. wishes to underline that, first of all, a judge should not
er the threat of a financial penalty, the presence of which may,

, affect his/her judgment??,
38. ed that, “as a general principle, judges personally should enjoy

liability in respect of claims made directly against them relating

this manner, the CCJE has endorsed a full functional immunity of judges if they act
faith. Only bad faith should trigger liability of judges for any judicial errors. As
regadls negligence, the CCJE has pointed out that “the application of concepts such as
grgss or inexcusable negligence is often difficult... it is not appropriate for a judge to be

CH

\ﬁ’ See Constitutional Court of Romania, Decision no.45 of 30 January 2018, Decision no. 252 of 19 April 2018.
21 See CCJE Opinion No. 3 (2002) on the principles and rules governing judges’ professional conduct, in
particular ethics, incompatible behaviour and impartiality, paras 53 and 55.
22 |bid., para 55; see also CCJE Magna Carta for Judges (2010), para 21.




40.

41.

42.

43.

44,

exposed, in respect of the purported exercise of judicial function
liability, even by way of reimbursement of the state, except in a cas,

Commission?*,

bove-mentioned
key problematic

The CCJE Bureau also notes that the European C
Progress Report on Romania under the CVM has empha

Ministry of Public Finance, which is an
appropriate for assessing the existe
CCJE Bureau recommends that this shoul fully reconsidered. Such claims, if
endent court providing all the
guarantees of Article 6 of the ECH

The CCJE Bureau further
particularly worrying when se
establishing a new body [
imposing limitations on fheir freedom of speech. In this context, there is a high
risk of pressure on judg min¥ng their independence?.

the new liability procedure is
context of other Amendments

In addition to these
very minimum, thé inition of judicial error be supplemented by
clearly stating tha gEs areynot liable unless bad faith or gross negligence on
bd through a due procedure®®. The CCJE Bureau
end considering only bad faith — and not gross

separate prosecutor office structure for the

ion No. 3 (2002) on the principles and rules governing judges’ professional conduct, in
thics, incompatible behaviour and impartiality, para 57; see also CCJE Magna Carta for Judges

1.0)12, para 66; see also the Venice Commission’s Opinion on Amendments to Law No. 303/2004
te of Judges and Prosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on
r Council for Magistracy in Romania, CDL-AD(2018)017, para 113.

25 See the Report from the Commission to the European Parliament and the Council on Progress in Romania
der the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 3.1
nchmark one: judicial independence and judicial reform. Justice laws and legal guarantees for judicial
ependence), page 3.

See the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and
Prosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for

Magistracy in Romania, CDL-AD(2018)017, para 117.
27 |bid., para 121.
28 |bid., para 122.



prosecutors, including SCM members, even when other persons, j
and prosecutors, are under investigation.

46. In this regard, the CCJE Bureau wishes to underline from the outset tha

47. By analogy, the CCJE Bureau may presume thagspecj i of prosecutors can also
be helpful. Indeed, the Consultative Coung rosecutors (CCPE) has
found that “the need of specialisation of
prosecutors organisational structure, sho
new forms of criminality”°. For example, whéselaborating its Opinion on the quality
and efficiency of the work of prosecujss, the C
terrorism and serious and organised Crim
specialisation®..

48. However, the CCJE Bureau strong| t specialisation will help in dealing not
with certain serious types with persons of similar profession, i.e.
judges, who, by every indightion, do pot seem destined to commit similar crimes.

a-vis representatives of specific profession,

49. The specialisation of pro
= ediately raises several questions about the

judges in the case g

pro ssional group but WI|| also damage, possibly severely, the
judiciary.

ch is responsible for the specific crime of corruption, committed
just by a specific professional group, such a step as the

dismissal was also criticised by the European Commission's above-mentioned
gress Report on Romania under the CVM*2,

2ASee CCJE Opinion No. 15 (2012) on the specialisation of judges, para 11.

30¥See CCPE Opinion No. 9 (2014) on European norms and principles concerning prosecutors (Rome Charter),
planatory Note, para 119.

31 See CCPE Opinion No. 11 (2016) on the quality and efficiency of the work of prosecutors, including when

fighting terrorism and serious and organised crime.

32 See the Report from the Commission to the European Parliament and the Council on Progress in Romania

under the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 3.1



52. The CCJE Bureau further notes that “according to many interlo rs of the Venice
Commission, there is no reasonable and objective justification“for®he necessity of
creating a separate structure to investigate offences perpetrated withi e judiciary
since, despite isolated cases, there appears to be no widespread criminalyy among

Romanian magistrates™3. Consequently, the establishment of this new strlicture has

Ogether with judges
igated for corruption will be
uld undermine both the

53. ropean Commission's above-mentioned

54. Therefore, the CCJE Bureau abandon the establishment of a

separate prosecutor’s office or the investigation of offences
committed by judges and

(Benchmar ‘e: judicial independence and judicial reform. Dismissal of the DNA Chief Prosecutor and political
ressure on fdicial institutions), page 4.
ee the, Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and

ee the Report from the Commission to the European Parliament and the Council on Progress in Romania
er the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 3.1
enchmark one: judicial independence and judicial reform. Justice laws and legal guarantees for judicial
independence), page 3.

36 See the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and
Prosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for
Magistracy in Romania, CDL-AD(2018)017, para 130.

10



The CCJE Bureau notes in this regard that the legislative and execjfitive p
the same obligations.

58. The CCJE Bureau wishes to recall that the European Court of Human RIQ®\{s (hereafter
the ECtHR) has recognised that it is of fundamental importance in a democrayft society
that the courts inspire confidence in the public®’, and therefore judge$S must be
protected against destructive attacks lacking any factua is.
have a duty of discretion, judges cannot respond in puplic tofrarious attacks, as, for
instance, politicians are able to do®®. Judges should

the law®.

59. In the view of the CCJE, “there is a clear 4
legitimate criticism on the one hand, and
judiciary on the other. Politicians should
make criticisms of the judiciary during politica paigns just for the sake of argument

' ings. Neither should individual

ver encourage disobedience to

judicial decisions let alone violence againsNudges, as this has occurred in some
member states™°,

60. The judges, for their part, m line, the same right to freedom of

body else, and they, “like all other citizens, are

wstie subject to a certain degree of restraint, however this should

&dicig) conduct. Putting limitations on judges in the exercise of their
Amendments to the Law on the Statute of Judges and
result in arbitrary and abusive interpretations and it carries the risk of
es in the course of their work.

the Rémanian legislation is questionable since there is a risk that it may prevent

87 ECtHR Olujic v. Croatia, 2009.

8 ECtHR De Haes and Gijsels v. Belgium, 1997.

CtHR Daktaras v. Lithuania, 2000; Olujic v. Croatia, 2009.

ee CCJE Opinion No. 18 (2015) on the position of the judiciary and its relation with the other powers of state
# a modern democracy, para 52.

41 |bid., para 42.

42 See CCJE Opinion No. 3 (2002) on the principles and rules governing judges’ professional conduct, in
particular ethics, incompatible behaviour and impartiality, para 33.

43 |bid., Section A(1)(b) entitled “Impartiality and extra-judicial conduct of judges”.

11



64.

65.

66.

67.

68.

and may be used as a tool for political pressure®.

The CCJE Bureau also notes that the European Commission's abOwg-mentioned
Progress Report on Romania under the CVM has emphasised that the key lematic
provisions included in particular restrictions on the freedom of expression for

magistrates®. 7S
In this context, the CCJE Bureau concludes that the obligafjon imposed on
Romanian judges, limiting their freedom of expressiongi cessary, raises

Ve interpretations
hat it be removed.

actors

The Romanian Judges Forum Ass
position as regards the reported repeatedzgnd unpfecedented attacks against judges
directed by political actors in Romania.

intimidation of judges and ing by some high-ranking politicians and
through media campaigns’

The CCJE Bureau also n
Progress Report on i
have continued to grsonal attacks in the media, with mechanisms for redress
falling short™".

0 underlines that the executive and legislative powers should not
e above-mentioned but they “are under a duty to provide all

44 See the Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and

Prosecutors#lLaw No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for

istracy in Romania, CDL-AD(2018)017, para 124.

Report from the Commission to the European Parliament and the Council on Progress in Romania

under the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 3.1
enchmark one: judicial independence and judicial reform. Justice laws and legal guarantees for judicial

ependence), page 3.

46¥See the Venice Commission’s Opinion on Amendments to Law No. 303/2004 on the Statute of Judges and
rosecutors, Law No. 304/2004 on Judicial Organization, and Law No. 317/2004 on the Superior Council for

Magistracy in Romania, CDL-AD(2018)017, paras 15 and 157.

47 See the Report from the Commission to the European Parliament and the Council on Progress in Romania

under the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 2

(General Situation), page 2.

12



71.

72.

73.

74.

75.

attack on the constitution of a democratic state as well as an attack
another state power. Such behaviour also violates international sta

disrespect towards them, using simplistic,
arguments or otherwise degrading the judicial syste

independence

In view of the difficult situation of the jldiciary, the manian Judges Forum
Association also requested the CCJE to canfirm its paegiti@h on the right of judges to

Continuing the topic of attacks again Wfed in the previous chapter of the
present Opinion, the CCJE has stated { individual courts and the judiciary as a
whole need to discuss ways in which to deal Withgsuch criticism. Individual judges who

remain impartial. In some ¢ or the judiciary or the Supreme Court will
assist judges in such si ese responses can take the pressure off an
individual judge. They cantbe m tive if they are organised by judges with media
competence™®.

Judges certainly h ight to stand against any other policies or actions affecting
their independence new legislation or amendments to the existing one,
as in Romania, or of discriminatory or selective approaches during the
selection or appQi R jugfes, or political engineering to provide for a decisive role

would regard as adequate legislation. However, just as with
tate in relation to the judiciary, criticism by the judiciary must

ke part in public debate, provided that it is consistent with maintaining their
dence or impartiality™°.

indeglendent authority, or they should have some other effective means of remedy“*,
thg, European Commission's above-mentioned Progress Report on Romania under the

See CCJE Opinion No. 18 (2015) on the position of the judiciary and its relation with the other powers of state

N4

in a modern democracy, para 52.

49 |bid., para 53.

50 |bid., para 42.

51 |bid., para 43; see also Rec(2010)12, para 8.

13
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CVM has clearly pointed to the “mechanisms for redress falling shortf*? in ¢

judges and prosecutors faced personal attacks in the media.

critical
swered

The CCJE has also emphasised that “it is not acceptable that reas
comments from the judiciary towards the other powers of the state should be
by removals from judicial office or other reprisals™?,

& .
e right of judges in
of actionp affecting their
ay whych is consistent

Thus, the CCJE Bureau resolutely confirms the Ig
Romania and elsewhere to stand against any polici
independence in a climate of mutual respect, and in'%
with maintaining judicial independence or imp My .

JSee the Report from the Commission to the European Parliament and the Council on Progress in Romania
under the Cooperation and Verification Mechanism (Strasbourg, 13.11.2018 COM(2018) 851 final), Section 2
(General Situation), page 2.
53 See CCJE Opinion No. 18 (2015) on the position of the judiciary and its relation with the other powers of state
in a modern democracy, para 42.



