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l. Introduction

1. By letter of 29 March 2021, Mr Stelian-Cristian lon, Minister of
requested an opinion from the Venice Commission on the draft Law for disma the Section
for the Investigation of Offences committed within the Judiciary (as ado by the
Government) and the amended version of the draft Law for dismantling the Sectyon for the
Investigation of Offences committed within the Judiciary, as wg or the amending and

ice of Romania,

3. Mr Johan Hirschfeldt, Mr Jean-Claude Scholse
acted as rapporteurs for this opinion.

provisions. The translation
therefore certain i Al

on the basis of comments by the rapporteurs. Following an
, elian-Cristian lon, Minister of Justice of Romania, the opinion

was adopted by the™

July 202

is reform, the Government has introduced a memorandum on 20 January 2021, setting
ut a timetable for the adoption of “essential legal provisions aimed at consolidating the
anisation and functioning of the judiciary”. To that end, the Government proposed two steps,
e first of which was to approve the draft Law for dismantling the SIOJ (of 18 February 2021)
and the second was to adopt three draft laws, one on the status of judges, another on judicial
organisation and the last one on the Superior Council of Magistracy (hereinafter, the “SCM”)
(intially scheduled for the end of April 2021, but falling behind schedule according to the
information received by the Venice Commission delegation during the online meetings).
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Commission has been requested to focus specifically on the urgent first
dismantling of the SIOJ. The scope of this opinion is therefore the draft Law |
amendments made to this text by the Chamber of Depulties.

ll. Establishment of the Section for the Investigation of Off
Judiciary (SI0J)

11. While the establishment of the SIOJ, as such, was not foun
Romania to be in contradiction with the Constitution, it
Romania and by the Venice Commission.

mania wa: ed by the Secretary General
of the Senate regarding an objection of unconStittQnality against the provisions of the Law
amending and supplementing Law no. 304/2004 on jutigial grganisation. This Law proposed,
among other things, the creation of the SIOJ 4 Office attached to the High Court
of Cassation and Justice.

13. With respect to the creation of the tional Court noted in its decision of 2018

that the objective sought was “fo estaplish a spegiali structure with a determined investigative
purpose and constitutes a legal gy@rantee of the principle of the independence of the judiciary,
under the aspect of its individgal co t, the independence of the judge. (...)"* The

at the rules on the jurisdiction of the courts
competent to hear criminal cases concerningidges and prosecutors remain unchanged (...)".2

e right $ access to justice.® Hence, the Constitutional Court of

courts as an example) no
8 eatier of the SIOJ as such.

Romania did not opg

t of Justice of the European Union rendered a Preliminary Ruling*
ght by Romanian courts in proceedings between legal or natural

Wnal Court of Romania, Decision no. 33 of 23 January 2018 on the objection of unconstitutionality against
the prO¥Sions of the Law amending and supplementing the Law no. 304/2004 on judicial organisation, paragraph 141.
2 |bid.
id., paragraph 142.
4 EJEU, Judgment in Joined Cases, 18 May 2021, C-83/19 Asociatia ‘Forumul Judecatorilor Din Romania’ v Inspectia
diciara, C-127/19 Asociatia ‘Forumul Judecatorilor Din Romania’ and Asociatia ‘Migcarea Pentru Apararea Statutului
rocurorilor’ v Consiliul Superior al Magistraturii and C-195/19 PJ v QK and in Cases C-291/19 SO v TP and Others,
C-355/19 Asociatia ‘Forumul Judecatorilor din Roméania’, Asociatia ‘Miscarea Pentru Apararea Statutului Procurorilor’
and OL v Parchetul de pe langé inalta Curte de Casatie si Justitie - Procurorul General al Romaniei and C-397/19 AX
v Statul Romén - Ministerul Finantelor Publice.
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effect on their decisions. The CJEU, while identifying a number of elements in its judg@fent which

would cast doubt on whether the national legislation in question (crgs e SI0J) complies with
the above-mentioned conditions which are necessary to ensurg patibility*with EU law,
concluded that it is ultimately for the referring courts to rule on thé er, takigg into account all
the relevant factors.

respect to the SIOJ foIIowmg the CJEU’s Judgment abo e, in wh reiterated its ruling on the
| offenses exclusively for
n no. 33 of 23 ganuary 2018 and Decision
ment of t OJ “aims at the creation of a
igation, and constitutes a legal guarantee

the professional category of magistrates (see Deci
no. 547 of 7 July 2020 (...))” finding that the estallj

of the principle of independence of justice,
independence of the judge.”® Hence, repeati t it did noyBppose the creation of the SIOJ.

17. The Constitutional Court added tha
Judiciary Crime Investigation Section [ is an optlo of the national legislature, |n accordance
with the constitutional provisions contgj
(3) on free access to justice, the ri
time and, implicitly, in accordan
setting out that it is for the legisl
as the SIOJ. The Court further refers to the im
and the role of natlonal cgl mai i

to a fair trial and the resolution of cases within a reasonable
ovisions of Articles 2 and 19(1) TEU.” Thereby
ment, to set up (and dismantle) structures such
rtance of the rule of law notably of legal certainty

apply the same national r onsiderjng them to be in compliance with the European law, the
standard of predlctablllty oTNQE ruIe woylld be severely affected, whlch would entail a serious legal
uncertainty and hepe ioviausef the rule of law principle.’

3fe, left the ultimate assessment to the referring courts. In this
anian authorities to determine whether the SIOJ is useful and

National level

9. Accorfling to the explanatory memorandum to the draft Law, the magistrates were consulted
draft Law in 2019, the result of which was that 85.47% of the consulted prosecutors
.22% of the consulted judges agreed with the dismantling of the SIOJ.

5 Pecision no. 390 of 8 June 2021 concerning the exception of unconstitutionality of the provisions of Articles 88-88°

Law no. 304/2004 on judicial organization and of the Government Emergency Ordinance no. 90/2018 concerning
ertain measures for the operationalization of the Section for investigating criminal offences within the judiciary.
Published in the Official Gazette of Romania, Part I, no. 612 of 22 June 2021.
6 See paragraph 56 of Decision no. 390.
7 See paragraph 76 see also paragraph 86 of Decision no. 390.
8 See paragraph 86 of Decision no. 390.
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20. In addition, 1000 magistrates signed a memorandum, published off 24 Mar 1,
expressly stating that the SIOJ should be dismantled without there bej ny need for the
introduction of further safeguards for magistrates.

21. With respect to the issue of additional safeguards, which now appear in the Amen@ments by
the Chamber of Deputies as a form of judicial inviolability (see be re seelns to be much
tension within the judiciary itself regarding the need for these.

22. However, the SCM, in its opinion, indicated that addition
basing themselves on their interpretation of paragraph 8
Opinion.

eguardg/were necessary,
the ice Zommission’s 2018

23. On closer inspection, the Venice Commission fou rror in jhe reference to the 2018
Opinion in the SCM’s opinion. It was meant to ref
2018 Opinion, which states that: “One may wo
corruption prosecutors, with_increased proceduralNgafeqguards for_investigated judges and

appropriate _solution, if the objective of t#ie ndeed to combat and sanction
corruption within the judiciary. The Venice Commigsion has acknowledged, in its work, the
advantages of the recourse to specialijsed prosecut®gf associated with appropriate judicial

control, for investigating very parti

areas _or Joffences including corruption, money
laundering, trading of influence et '

e, fgf other offences, the regular jurisdiction
s for all other Romanian citizens” (underlining in the text
rgumegamsupport of introducing additional safeguards into
the draft Law once the SIOJ has\Qe i led. It is rather an argument in support of using

achieved by the draft LawNyith the agtiition of the Amendments by the Chamber of Deputies,
which were submittg Baateslvhere they still are at the time of the drafting of this opinion.

opinions

25. Tﬁe Venice Co in its Opinion of October 2018 on the draft amendments to Law
no. 303/2 of judges and prosecutors, Law no. 304/2004 on judicial organisation,
and Lay no. 3 perior Council of Magistracy (hereinafter, the “2018 Opinion”)
criticisgd the plan tablisW’ the SIOJ: “The establishment of the new structure has raised

s and strong#Concerns, in particular as regards the reasons for its existence, its impact
endence of judges and prosecutors and on the public confidence in the criminal
d in the Romanian judicial system, more generally. Possible conflicts of
specialised prosecutor’s offices (such as DNA or DIICOT, especially with

igations in one single location are additional aspects that have raised concern. Finally,
lesser concern, the possible rerouting of high-profile cases of corruption, which are
ith the DNA, has been pointed out as one of the most serious risks entailed, as,
togetfier with investigated judges and prosecutors, other persons investigated for corruption will

e removed from the specialised jurisdiction of the DNA; this would undermine both DNA’s anti-

chrruption work and DNA as an institution”.®

9 Venice Commission, Romania - Opinion on draft amendments to Law No. 303/2004 on the Statute of Judges and
Prosecutors, Law No. 304/2004 on Judicial Organisation, and Law No. 317/2004 on the Superior Council for
Magistracy, adopted by the Commission at its 116™ Plenary Session (Venice, 19-20 October 2018), (CDL-

AD(2018)017), paragraph 83.



of the 2018 Opinion that
a separate prosecutor’s
es and prosecutors; the

office structure for the investigation of offences
recourse to specialized prosecutors, coupled wi
a suitable alternative in this respect”.

28. Inits Opinion of June 2019 on emergen no. 7 and GEO no. 12 amending
the Laws of Justice, the Venice Commission sta he reasons for the creation of the
' Wfthe judiciary (the Section), with loosely
Venice Commission also observed that
“it is uncertain to what extent the prosgcutors ction and its Chief Prosecutor are under

29. Neither the 2018 Oping
authorities and the SIOJ fblished and introduced into Romania’s legal system.

standing the above-mentioned comments in favour of dismantling the SI0J, the first
uestion must be why this should be done after such a short period of the SIOJ’s
ce. The replies the Venice Commission delegation received to this question from the

nline meetings all agreed that the SIOJ was, at best, underperforming due to the fact that it was
uhderstaffed and centralised without any satellite offices on the territory of Romania — making

0 Venice Commission, Romania — Opinion on Emergency Ordinances GEO No. 7 and GEO No. 12 amending the
Laws of Justice, adopted by the Venice Commission at its 119" Plenary Session (Venice, 21-22 June 2019) (CDL-
AD(2019)014), paragraph 49, second bullet point.

1 1bid.
12 1bid.
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combined with a lack of sufficient staff to deal with it.

33. The general consensus seems to be that the legal system, as it was before the e
of the SI0J, functioned better than it was functioning now and should be re-establish

B. Transitional measures regarding the SIOJ — pending
staff

years, conducting cases, and is to be dismantled. Thefdraft the Criminal Procedure
Code seem to provide solutions to the procedural result from dismantling
the SIOJ.

35. Article 1 (2) of the draft Law sets out that * currently being examined at the Section
level shall be transmitted administratively, within 5 workihg days from the date of entry into force
of this law, by the Prosecutor's Office attach rt of Cassation and Justice, to the
competent prosecutor's offices according to the , which continues to solve the cases.”

Paragraph 4 provides that “The acts of procedure acc
and (3), in compliance with the legal firoWgions in fote at the date of their fulfilment, remain
valid.” Paragraphs 5 and 6 of the dr,

into force of this law, are
exercised by the Genera
Cassation and Justice (...

judiciary and the prosecutors are placed under the hierarchical
secutor of the Public Prosecutor’s Office. The main models of the
service in Europe and the internal and external independence of
mented on by the Venice Commission in previous opinions.** The
&g/1s a part of the judiciary and has, as is the case for prosecutors
tries, € duty to act in accordance with the principle of the rule of law,
ry safeguards for the protection of citizens. From this duty must follow an
protect the independent decision-making process of the individual prosecutor. This
ich the Venice Commission adopted certain principles concerning such issues
nts of instructions from a superior prosecutor to an acting prosecutor and the

prosecutors, fogr{ a part of tht
contrql of the gen®&al public prg
organisation of the prégecutjg

secution Service, adopted by the Venice Commission at its 85" plenary session (Venice, 17-18 December
2010) (CDL-AD(2010)040), paragraphs 23-33 and, more generally the Compilation of Venice Commission opinions

d reports concerning prosecutors (CDL-PI(2018)001), 3.2.1. on the place of the prosecution service within the system
of§separation of powers: is it a part of the executive, the judiciary, or a power on its own?

Ibid., paragraphs 53-60, especially paragraphs 57-59; Compilation of Venice Commission opinions and reports
concerning prosecutors (CDL-PI(2018)001), 3.2.4 on the Hierarchical organization of the prosecutorial system:
instructions and reporting obligations; Venice Commission, Hungary — Opinion on Act CLXIII of 2011 on the Prosecution
Service and Act CLXIV of 2011 on the Status of the Prosecutor General, Prosecutors and other Prosecution Employees
and the Prosecution Career of Hungary, adopted by the Venice Commission at its 915 Plenary Session (Venice, 15-16
June 2012) (CDL-AD(2012)008), paragraph 32; Venice Commission, Poland — Opinion on the Act on the Public




a result of a reorganisation in the judiciary, could be carried out in such a manner as t cause
any problems with respect to the administration of justice and the treatment of prosegfitors, who

were initially in charge. It is important, especially in this proces
independence of the individual prosecutors always be respected
instructions to junior prosecutors and decisions to assign an ong
have, as noted above, been dealt with by the Venice Commissi
can serve as guidance.

at the principle of the
espect, slch issues as
fse to apother prosecutor
previoys opinions, which

38. The fate of the prosecutors of the SIOJ is regulatedl by Arj ) of the draft Law, which
states that “Starting with the date of abolition of the Sech e prosgcutors within the Section,
including those with leading positions, shall return §0 the prosecutoy§ offices where they come
from”. From the date of returning to the prosecutorg &ffice wher came from, the prosecutors
who worked in the SIOJ shall regain their professionaiRgdegree of execution and the corresponding
salary they had previously or have acquired gs a result romotion, under the law, during their
activity within the SIOJ. The proposed tran W the draft Biw of the prosecutors in the SIOJ,
who are to be transferred to other positions within prosecution service, is not related to the
individual prosecutor in person or depe dent on his r professional behaviour, but are of a
general nature as a result of the dis 0OJ. The prosecutors will return to their
earlier positions under the conditions rticle (before the existence of the SIOJ).

39. Even if the hierarchal organis
the judiciary and the principle 0 ; depen ence of the individual prosecutor is respected

andled by SIOJ prosecutors, these are to be transferred
g. DNA, DIICOT, prosecutors’ offices attached to the court
fth further and possibly be reconsidered in substance under
aw, the draft Law and ultimately the ECHR, especially Articles 5-7.

fitor assigned to the case according to ordinary provisions under
(paragraphs 5, 6 and 8) of the draft Law.

d in such a ghanner as not to cause any problems with respect to the administration of
the treatment of prosecutors initially in charge. These changes must ensure that the

S

cutor's offi%s amended, adopted by the Venice Commission at its 113" Plenary Session (Venice, 8-9
DL-AD(2017)028), paragraphs 27-28 and 45-60.
15 See the ige Commission, Rule of Law Checklist, adopted by the Venice Commission at its 106" Plenary Session
March 2016) (CDL-AD(2016)007), Il.LE.1.c and paragraph 80; Compilation of Venice Commission
inions and reports concerning courts and judges (CDL-PI(2019)008), 3.5.1 on transfers and missions; "The former
slav JRepublic of Macedonia" - Opinion on the draft amendments to the Law on Courts, adopted by the Venice
ion at its 117" Plenary Session (Venice, 14-15 December 2018) (CDL-AD(2018)033), paragraph 21-24.
16 See Venice Commission, Montenegro - Opinion on the draft amendments to the Law on the State Prosecution
rvice and the draft law on the Prosecutor's Office for organised crime and corruption, adopted by the Venice
CPpmmission at its 126 plenary session (online, 19-20 March 2021) (CDL-AD(2021)012); Venice Commission, Rule of
w Checklist, adopted by the Venice Commission at its 106" Plenary Session (Venice, 11-12 March 2016) (CDL-
AD(2016)007), Il.E.1.d., paragraphs 91-96 and Compilation of Venice Commission opinions and reports concerning
prosecutors (CDL-PI(2018)001), 3.1.2.3 on appointment procedure and 3.2.5 on transfers and secondments etc.;
Venice Commission Report on European Standards as regards the Independence of the Judicial System: Part Il - the
Prosecution Service - Adopted by the Venice Commission - at its 85th plenary session (Venice, 17-18 December 2010)
(CDL-AD(2010)040), paragraph 59.
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principle of the independence of the individual prosecutors is not affected. Pposec&g
always be treated with due respect to their position within the prosecutorial se
position is therefore to be regarded as independent to a certain point, but
of judges.

the extent of that

IV. Amendments of the Chamber of Deputies

ebruar?2021 to the
ucing additional

43. The draft Law prepared by the Government was submifi

the exercise of their functions. There should be Tio unity for intentional crimes, e.g. taking
bribes'’.

ndorsed the general rule that judges
must not enjoy any form of criminali rdinary crimes committed outside the

exercise of their function: “It is indi

(immunity from prosecution forfacts p ed in the exercise of their functions, with the
exception of intentional crime, eNQ. tg#ing brifjes)”.*®

broad immunity is not. Juhgfal indepghdence does not depend on wide immunity and judges
should answer for gethatimads on the presumption that normal procedures of defence,
the rule of law are at their full disposal.”™®

'se to €riminal liability, except in case of malice” (paragraph 68); “When
functions, judges are liable under civil, criminal and administrative law
way as any other citizen” (paragraph 71). In addition, the Committee of Ministers,
NY(97) 24 on the Twenty Guiding Principles for the Fight against Corruption,

7 wgjes, see notably Venice Commission, Amicus curiae brief on the Immunity of Judges for the Constitutional
Court of Moldova (CDL-AD(2013)008). See also, Venice Commission, Opinion on draft constitutional amendments on
e immunity of Members of Parliament and judges of Ukraine (CDL-AD(2015)013), paragraph 25; Venice
mmission, Report on the Independence of the Judicial System — Part I: the Independence of Judges (CDL-
2010)004). For prosecutors, see notably Venice Commission, Report on European Standards as regards the
ndependence of the Judicial System: Part Il - the Prosecution Service (CDL-AD(2010)040).

18 venice Commission, Report on the Independence of the Judicial System — Part I: the Independence of Judges
(CDL-AD(2010)004), paragraph 6.

19 Venice Commission, Amicus curiae brief on the Immunity of Judges for the Constitutional Court of Moldova
(CDL-AD(2013)008), paragraph 54.
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48. The UN also endorses functional immunity for judges in its Basic
Independence of the Judiciary, setting out that “[wjithout prejudice t
procedure or to any right of appeal or to compensation from the Statgf%
national law, judges should enjoy personal immunity from civil suits for mone

improper acts or omissions in the exercise of their judicial functions”.?

accordance with
damages for

49. For prosecutors, in its Report on European Standards as regg#e
Judicial System: Part Il - the Prosecution Service, with reg
Commission explained that “Prosecutors should not benefit fr§
could even lead to corruption, but from functional immunity for a
in pursuance of their duties.”

Re Independence of the
g/ immunity, the Venice
fleneralimmunity, which
gfs carriegl out in good faith

50. Functional immunity for prosecutors is also endorsedby the il of Europe’s Consultative
Council of European Prosecutors (CCPE), which states W pinionho. 9 (2014) on European
norms and principles concerning prosecutors thatf“X. Prosecutorg#should not benefit from a
general immunity, but from functional immunity fogdactions carri ut in good faith in pursuance
utors should not benefit from a general

they have to answer before the courts, as thi
States may establish special procedures to bring ecutors to justice as a guarantee for their
independence and impatrtiality.”

intimidation, hindrance, harassment, improper
| or other liability.”

(referring t@fArticle 95 of Law no. 303/2004 on the status of judges and prosecutors),
prosecutors may be “sent to court” for offences against justice, corruption offences,

t safeguards. These are provided by current Law 303/2004 on the status of judges and
rosecutors (independence, professionalism and specialisation of magistrates applicable for all

Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on the
revention of Crime and the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and
endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985,
paragraph 16.
21 Venice Commission, Report on European Standards as regards the Independence of the Judicial System: Part
Il - the Prosecution Service (CDL-AD(2010)040), paragraph 61.
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citizens, including magistrates); by guarantees provided in the Criminal Prgcedulg

guarantees provided by the National Anticorruption Directorate (DNA) and by gpecial gUamantees
for magistrates (competence according to the quality of the person, ¢ of suspension of
judges and prosecutor from office, defending the judges and prosecutors and sp&gjal guarantees
during the criminal investigations).

56. Singling out judges and prosecutors as needing additional specj
rightly enjoyed under functional immunity — may send the wro
detrimental to the image of the profession in Romania.

gguards — beyond those
fl and C(ﬁld be further

57. Then, Article 6 of the Amendments of the Chamber of D

”

therefore raises concerns because | the releyant section of the SCM the exclusive
competence to decide on actions in [ ainst judges and prosecutors.

ot the aim to be achieved and the Venice Commission is highly
. inviolability hinders the fight against corruption?3.

ss several national situations where a large number of holders of public
ed similar inviolability as members of parliament. In one extreme case, this included

See Venice Commission, Opinion of October 2018 on the draft amendments to Law No. 303/2004 on the Statute of
Jldges and Prosecutors, Law No. 304/2004 on Judicial Organisation, and Law No. 317/2004 on the Superior Council
r Magistracy (CDL-AD(2018)017); Venice Commission, Opinion on draft amendments to the Criminal Code and the
riminal Procedure Code (CDL-AD(2018)021); Venice Commission, Opinion on Emergency Ordinances GEO No. 7
and GEO No. 12 amending the Laws of Justice (CDL-AD(2019)014).
23 Venice Commission, Report on the scope and lifting of parliamentary immunities (CDL-AD (2014)011), paragraph
124,
24 |bid., paragraph 104 and footnote 24.
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62. The Venice Commission observed a trend in many countries of Central ang Eas

n Europg

been reduced (Austria, Belgium, France and Italy)?. This use of inviolability m
various factors, and one is uncertainty and lack of stability of the legal system an
which needs to be tackled, urgently.

63. The reason for the introduction of this type of inviolability ma:
that seems to be plaguing Romanian judges (and prosecutors
received by the Venice Commission delegation during the online
vexatious complaints by private individuals against judges

proceeding... when there is no proper case
part of the judge” (paragraph 54).

65. In sum, the Venice Commission
drawn between functional immunity t
the Amendments by the Chamber of Deputies, which
provides an immunity that goes Weyond functional immunity and is akin to the immunity

transferable to judges and
adequate safeguards alreg#

fSsion’s view, this issue is to be regarded as an urgent matter in need of
huge stock of such complaints seems to be one of the reasons for the failure of the

DNA'and DIICOT and understands that the first urgent step in this wider reform is to dismantle
e Section for the Investigation of Offences committed within the Judiciary (SIOJ).

. To this end, the Venice Commission has been requested to prepare an opinion on the
draft Law for dismantling the Section for the Investigation of Offences committed within the
Judiciary (as adopted by the Government) and the amended version of the draft Law for

25 |bid., paragraphs 124 and 125.
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by the Chamber of Deputies) — which are the focus of this opinion.

70. In this context, the Venice Commission’s key recommendations are as follo

kQduces a new type of
a highly Sensitive field
should therefore

(criminal prosecution) which goes far beyond functional
be removed.
- Article 6 of the Amendments of the Chamber of Deputi ine wipf Article 4) provides
for a new competence of the SCM by giving the r [
competence to decide on actions in criminal
which should not be pursued. Criminal proceedin

substantive legal and procedural qu
judiciary and are of such importanc

the first step in this refor
with their wider reform ; fains at their disposal for any further assistance they may
require.



