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l. Introduction

1. By letter of 31 January 2022, the Committee on the Honouring o
Commitments by Member States of the Council of Europe (Monitoring Co
Parliamentary Assembly of the Council of Europe (PACE) requested an opinion 0
Commission on the draft law dismantling the section for investigating crimin
committed within the judiciary in Romania (CDL-REF(2022)008

2. Mr Johan Hirschfeldt, Mr Jean-Claude Scholsem, Ms Ha
Tuori acted as rapporteurs for this opinion.

Directorate (DNA), the Prosecutor General, the
Magistracy (SCM), professional associations ofn]

submitted to the Romanian parliament,JThe Chambe eputies adopted the draft law on 21
February 2022. It was made clear to the the Venice Commission during the on-
line meetings that the draft law wgidd be before the Commission would be in a

law was signed by the President of Romania
on 11 March 2022 and entered into force a fgw days thereafter. At all stages of the legislative
procedure amendments vyé > raft law. This opinion was prepared in reliance on
the English translation draft law as finally adopted by the Senate (CDL-
REF(2022)008rev). The fition may not accurately reflect the original version on all points.

. sl basis of comments by the rapporteurs and the results of
the on-line meetihgs on 28 and 24 February 2022. Following an exchange of views with

' tary of State, Ministry of Justice of Romania, the opinion was
adoptgd by the ission at its 130th Plenary Session (Venice and online, 18-19
March 2022).

is not the first time the Venice Commission provides an opinion on the section for
criminal offences within the judiciary (hereafter: SIOJ), a structure in the
e dedicated to investigating and prosecuting offences committed by judges
rosecutafs. In October 2018, the Venice Commission gave its opinion on the
ept of the SIOJ. In this opinion (hereinafter “the 2018 Opinion”), the Venice

generally. Possible conflicts of competence with specialised prosecutor’s offices (such as DNA

DIICOT, especially with respect to already well-advanced investigations), and issues of
effectiveness of centralising all such investigations in one single location are additional

pects that have raised concern. Finally, but not of a lesser concern, the possible rerouting
of high-profile cases of corruption, which are pending with the DNA, has been pointed out as
one of the most serious risks entailed, as, together with investigated judges and prosecutors,
other persons investigated for corruption will be removed from the specialised jurisdiction of
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separate prosecutor’s office structure for the investigation of offences
and prosecutors”, indicating further that “specialised prosecutors, couple
procedural safeguards appears as a suitable alternative in this res
recommendation was however not followed by the Romanian authorities and
established in October 2018.

7. In its Opinion of June 2019 on emergency ordinances

of the special Section for the investigation of criminal gffences in the judiciary (the Section),
with loosely defined jurisdiction, remain unclear”.® ressed criticism of the
cheme “which de facto

remove the prosecutors’ wing of the Supreme
decision-making process, which does not sit wel, nal design of the SCM” and
rosecutors of the Section and its Chief
Prosecutor are under the full hierarchical Prosecutor General”.* The Venice
Commission concluded that “since the S
cases within its competence, it risks being an tacle 1o the fight against corruption and

organised crime”.®

the Venice Comm|SS|on exd S e view pointing out that “the Venice Comm|55|on
£in line with its recommendation by abolishing the SIOJ and
osecutor’s Offices competent under the law. The same
applies to the re-establish ompetence of the National Anti-Corruption Directorate

vis-a-vis judges ang

9. In the meanfime, on 18Way 2021, the Court of Justice of the EU (CJEU) rendered a
prelimjnary rufng&Qn the compatibility with EU law of the legislation establishing the SIOJ, as
also outlined |n the ion. The CJEU clarified that in order to be compatible with EU
irst, be justified by objective and verifiable requirements relating to

| contfol over the activity of those judges and prosecutors and that the
ompetence in compliance with the requirements of the EU Charter of

3 Venlce Commission, CDL-AD(2019)014, Romania — Opinion on Emergency Ordinances GEO No. 7
d GEO No. 12 amending the Laws of Justice, adopted by the Venice Commission at its 119" Plenary
ssion (21-22 June 2019), paragraph 49.

Ibid.

5 Ibid.

6 Venice Commission, CDL-AD(2021)019, Romania — Opinion on the draft law for dismantling the

section for the investigation offences committed within the judiciary, adopted by the Venice Commission

at its 127 Plenary Session (2-3 July 2021), paragraph 31.
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of possible concerns with regard to the fulfilment of these criteria in the
ultimate assessment to the referring courts.

10. On 7 June 2021, the Pitesti Court of Appeal was the first referring court to appl
of the CJEU, declaring that the SIOJ’s existence was not justifi mQbjective and verifiable
requirements relating to the sound administration of justice f it was’herefore not
competent to investigate a case brought before it. However, thi
by a judgment of the Constitutional Court of Romania, repeatirig g@rlier judgments that it did

not oppose the creation of the SIOJ, clarifying that it wa fture to set up and
dismantle structures such as the SI0J.2 The Constitutj ourt also held that “in so far as
certain courts disapply national provisions of their ofvn mog ich they consider to be
contrary to European law while others apply the same al rule®, considering them to be
in compliance with the European law, the stan [ ity of the rule would be
severely affected, which would entail a serious | i d hence the violation of the

rule of law principle.” In short, it found that once ith
with the Romanian Constitution an ordinary court had

primacy of EU law and endorsed th

and Verification Mechanism estabh
December 2006 (which in its pro
This was confirmed by another

to be constitutional by a fidgmefit of the constitutional court of the Member State.*°

7 The Court added that the nagnal legiSlation at issue cannot have the effect of exposing judges or
prosecutors dealingfvith cOwyption cases to the external factors, in particular to any direct or indirect
influence of the Iggislature orNexecutive liable to have an effect on their decisions, as this would
disregard the regalkements arisifyg from the second subparagraph of Article 19(1) TEU and Romania’s
specifig, obligationsoder Decigion 2006/928 (which established the Cooperation and Verification
Mechanism in RomaniaNn thgfarea of the fight against corruption. CJEU, Judgment of 18 May 2021
agiatia ‘Forumul Judecatorilor Din Romania’ v Inspectia Judiciara, C-127/19

of 8 June 2021 concerning the exception of unconstitutionality of the provisions of
of Law no. 304/2004 on judicial organization and of the Government Emergency
90/2018 concerning certain measures for the operationalization of the Section for
riminal offences within the judiciary. Published in the Official Gazette of Romania, Part I,

=840/19. The CJEU inter alia held that the primacy of EU-law is to be interpreted as “precluding
ational rules or national practice under which national ordinary courts are bound by decisions of the
tional constitutional court and cannot, by virtue of that fact and without committing a disciplinary
ence, disapply, on their own authority, the case-law established by those decision, even though there
re of the view, in the light of the Court of Justice, that the case-law is contrary to the second sub-
paragraph of Article 19(1) TEU, Article 325(1) TFEU or Decision 2006/928.”
10 CJEU, Judgment of 22 February 2022 in Case C-430/21. In. this case, an action before the Court of
Appeal in Craiova, Romania, challenged the excessive duration of criminal proceedings (following a
complaint against several judges for the alleged commission of offences). The Court of Appeal




12. In the meantime, the draft law dismantling the SIOJ, which was s
Opinion, stalled in Parliament. On 25 November 2021, following a two-
new government was formed. The new Minister of Justice prepared a n
dismantling SIOJ, which is meant to take into account the Opinions of the Venice
and relevant judgments of the CJEU.

polltlcal crisis, a
draft law on
ission

lll. Scope of the opinion
13. The Law is only a minor part of a package of jud|C|aI reRQfs under preparation. The
Venice Commission had wished to provide an opinion
general reform package, as it suggested in its earlier opjfions. However as there are currently
no proposals concerning the wider reform of the judicidry, thi n focuses only on issues
connected to the dismantling of the SIOJ and its repla w mechanism.

IV. Analysis
a. Preliminary remarks

14. The draft law on dismantling the SIOJ (he
of Justice was adopted (with various ampendments)
followed by Chamber of Deputies (wi ther amengdments) on 21 February 2022 and the
Senate (with further amendments)
Commission was told that its opig#n could not be awaited inter alia because the deadline for
the abolishment of the SIOJ in t of the Government was set for 31 March 2022,
that it was important to make sWft ith the abolishment of the SIOJ to reach the

judgments of the CJEU.

15. The Venice Comm
that any improvergems

programme and given the doubts that have been expressed by
hether the chosen solution lives up to the requirements set out in

establishment of the SIOJ. In its 2021 Opinion, the Commission considered the
of the SIOJ and the re-establishment of the competences of the DNA vis-a-vis
rs and judges, a positive development. Similar to 2021, the dismantling of SIOJ —
as been plagued by claims of underperformance, interference in high-level corruption

critical of
ismantli

J)nsidered that it would have to assess the compatibility with EU law (specifically Article 19(1), second

paragraph TFEU and Decision 2006/928/EC) of the national legislation establishing the SIOJ. However,
considering the abovementioned judgment of the Constitutional Court of Romania of 8 June 2021, it
would not, under national law, have jurisdiction to do so, and referred to the CJEU for a preliminary
ruling.



This is however where consensus ends. In view of the Venice Commissi e dismantling of
SIOJ cannot be an end in itself but should primarily be a means to ensure ore effective
investigation into offences — most importantly corruption — committed by s and

prosecutors.

of Organised Crime and Terrorism (DIICOT). Different from tha oposed in 2021,
the new law does not seek to re- establlsh the competenc f DNWJand J#1COT) as regards

Justice, for offences committed by members of thgf SCM, judges prosecutors attached to
s attache e courts of appeal and the
tltutlonal Court (a category which were

18. While acknowledging that the
service is a matter for the authorl

the fight against corruption.*® In the 2018 Opinion, it
rse to specialised prosecutors, associated with
very particular areas or offences including

glrong polarisation around this issue. It notes that the explanatory
mention of this (in relation to a decision of the plenary of the SCM

erity of these allegations, as it also said in its 2018 Opinion?®, it
will likely have been incidental issues involving individual DNA
rather than a structural problem at the heart of the DNA (also bearing in mind that

le, European Commission, Report from the Commission to the European Parliament
oyncil on Progress in Romania under the Cooperation and Verification Mechanism

L2 Article 3,"paragraph 1 and 2 of the Law.
e fogexample: Venice Commission, CDL-AD(2014)041, Montenegro - Interim Opinion on the Draft
Law Special State Prosecutor’s Office, adopted by the Venice Commission at its 101t Plenary
ession (13-14 December 2014), paragraphs 17-18 and 23; CDL-AD(2016)009, Albania — Final
inion on the Revised Draft Constitutional Amendments on the Judiciary, adopted by the Venice
mmission at its 106" Plenary Session (11-12 March 2016), pp. 46-47.
2018 Opinion, paragraph 89.
15 The decision of the SCM notes “practices of DNA prosecutors dealing with cases with judges (...)
represented forms of pressure on them, with direct consequences in terms of administration of justice.”
(Explanatory note to the Law, p. 10).
16 2018 Opinion, paragraph 88.
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the actions of the DNA are subject to judicial oversight, which w
overzealousness on its part).

20. The new mechanism is also more vulnerable in terms of its function
than the DNA (and DICOTT) when it comes to investigating and prosecuting corr
which may involve the prosecutor’s colleagues and superiors.t’ In thls connection,
Commission also refers to the observations it made in its 2021 Qe on the independence
of an individual prosecutor in a hierarchical system?, as well af the offiervatiors made in its
2018 Opinion on the independence of the prosecution service i in general'®, against
the background of the earlier noted “widespread tendency to & ore independent
prosecutor’s office”® in Venice Commission member stat

Commis as pointed out on various
occasions when discussing immunity of jud dicial independence is not a personal

such as corruption, judicial independenc
personam and excluding judges and prosecutoMsthe rémit of specialised structures. Any
special treatment of magistrates should be strictly IRwied to functional immunity for actions
i [ [ r in the exercise of their functions and

should not extend to the commissio

22. Concerns remain also ag'to wh e SI0J will only undergo a de jure dismantling
of prosecutors attached to it and its territorial
distribution - the new structure will not be fu amentally different from SIOJ. This would raise
questlons as to whether tp€ will be able to effectively fight corruption in the

complex corruption casesN
Opinions, the Veni

Egrets that the competences of DNA (and DIICOT) vis-a-
dges and prosecutors have not been re-established.

July 2002, as well as Article 36 of the 2003 United Nations Convention against Corruption
. See also on this issue, Venice Commission, CDL-AD(2014)041, paragraphs 15-18 and 55.

, “Prosecution services thirty years after the fall of communism”, Venice Commission: Thirty
ears of Quest for Democracy Through Law 1990-2020 (2020), pp. 314-317.

132018 Opinion, paragraph 63 and 61.

2¥ Venice Commission, CDL-AD(2010)040, Report on European Standards as regards the
dependence of the Judicial System: Part Il — Prosecution Service, adopted by the Venice Commission

at its 85th Plenary Session (17-18 December 2010), paragraph 26.

21 See for example Venice Commission, CDL-AD(2010)004, Report on the independence of the judicial

system Part I: the independence of judges, adopted by the Venice Commission at its 82" Plenary

Session (12-13 March 2010).



then checked by a special department of the SCM. In the initial proposal of th jinister of
Justice the requirement of significant professional experience had to be mainly relaged to (but
not limited to) the investigation of corruption and corruption-relatgerfiguces and/or organised

25. This “significant professional experienc be assessed by reference “also to the
specifics and complexity of the cases investigated”, ased on information provided from

the prosecutor’s offices where applicant prés
on “the rate of acquittals, restitutions, convic
investigated persons and the solutions

mvestlgated persons’ could be groblem { is welcomed that qualitative criteria such as the
[ included in these selection criteria. However,
notions such as “other relevant aspects” and/other relevant issues”®, which carry an element
ly be avoided.

26. A special d the SCM checks whether the applicant prosecutors fulfil

B plenary of the SCM makes a proposal to the Prosecutor General

of 14 prosecutors at the High Court of Cassation and Justice and a maximum
appointed at each of the 15 courts of appeals) will be appointed for a

e judiciafy but may also take on other cases falling within the competence of the prosecutor’s

Articles 4, paragraph 1, and 5, paragraph 1, of the Law.
2JArticle 4, paragraphs 2 and 4 of the Law.

Venice Commission, CDL-AD(2014)042, Montenegro — Interim Opinion on the Draft Law on the State
Prosecution Office of Montenegro, adopted by the Venice Commission at its 1015t Plenary Session (12-
13 December 2014), paragraphs 86-87.

25 Article 4, paragraph 5 and Article 5, paragraph 3 of the Law.
26 Articles 10 and 6 of the Law.
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of a disciplinary sanction being applied, in case s/he cannot exercise his functio
longer than 3 months, in case s/he is voluntarily moved, delegated, seconded or
to another prosecutor’s office or in case his/her appointmentis n ed afte‘the four-year
appointment period.?

28. The Venice Commission recollects that in its 2019 Opln was crjitical of the role of
the plenary of the SCM in the procedure for apporntlng ce SI

ved in the sion-making by the plenary)
ew mechanism. It would however be
ronger involvement in the initial
previous opinions on Judicial

over the final appointment of prosecutors to"th
reasonable to give the prosecutorial section,of the S
selection of prosecutors, in line with Vefii
Councils.?!

29. It is furthermore regrettable th aw doesjhot provide for a competitive procedure.
Many prosecutors are likely to me [ eria and it is unclear how the plenary of

to guarantee sufficient indepen of indi§idual prosecutors, in particular as it would be
possible that these prosecut j

tual number to be appointed, which — given the reports on the
ome internal divisions®* — may result in further inaction on the side

27 Articlevragraph 4 of the Law.

28 Article 7 Of the Law.

pinion, paragraph 36.

31 See, for example, Venice Commission, CDL-AD(2020)035, Bulgaria — Urgent Interim Opinion on the
aft New Constitution, adopted by the Venice Commission at its 125" Plenary Session (11-12
cember 2020).

2021 Opinion, paragraph 32.
33 Article 3, paragraph 4 of the Law.
34 European Commission, Report on Progress in Romania under the Cooperation and Verification

Mechanism, pp. 20-21.
35 Venice Commission, CDL-AD(2014)041, paragraph 68.
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the prosecutor as such and does not affect his/her professional rank.*® Un
appointment of these prosecutors, the Prosecutor General does not appear to have a veto
power over the decision to terminate an appointment, which given the_earlier-noted
dominance of judges in the plenary of the SCM — could be pfoblemgitic, espeﬁally if these
igati embers and/or
2rmination of the
according to “the

judges. In this context, it would also be welcomed if the crlt '
appointment, such as “professional inefficiency” (whi
efficiency and quality of the activity”) are more clearly

e. Take-over of cases and vexatious complain

32. The operational rule according to whic
example - corruption together with judges and’pr
from DNA to the designated prosecutors, i [
the criticism®’ of SIOJ for intervening in hi

other pe are investigated for - for
cutors, the corruption file is transferred

conduct of the prosecution, the case €armgt be dISjO ed”.®® While thls is an |mprovement in
light of the fact that the decision
prosecutor, the Venice Commisgs es the view that at least further safeguards against
what was dubbed during the on- s as “a hostile take-over of cases” from the DNA
are needed. Preferably this oper&i rule w@uld be completely revised as it has the potential

of vexatious complaints imingy complaints) by private individuals against judges and
prosecutors, which inter ahg $10J to take over cases (see above) and which blocked
i i number of such complaints was regarded as one of the
iveness of the SIOJ and the backlog of cases. It was explained to

the delegation O Commission that this is part of ordinary criminal procedure
Anyone can criminal gomplaint, regardless of the offence to which it relates or alleged
perpetrator, which 1 0 be investigated. To make any kind of derogation from the
provision ocedure code in this respect specifically for judges and prosecutors
would with the Constitution. While the Venice Commission
acknoyledges tha ew mechanism a greater number of prosecutors will be able to

h criminal cdmplaints against judges and prosecutors, whether vexatious or not,
the sheer number of such complaints targeting specific professions and given that

gave in 2021 Opinion to urgently reform the way of addressing these vexatious

36 Article 8, paragraphs 2 and 4 of the Law.
See, for example, European Commission, Report on Progress in Romania under the Cooperation
d Verification Mechanism, p.5 and the progress report for 2019 (COM(2019) 499 final), 22 October
019, p. 5., but also the 2019 Opinion (paragraph 40).
38 Article 3, paragraph 5 of the Law.
39 See the 2021 Opinion, paragraph 63 and 67.
40 For example, by filing a vexatious criminal complaint against the judge or prosecutor in however minor
role in a case against other persons being investigated by DNA or another prosecutor’s office.
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complaints.** As is evident from the experiences of other countries, this wo
any constitutional amendments.

f. Transitional provisions

34. The Law contains a number of stipulations on the transfer of cases and faff of the
SI0J, which are to a large extent similar to those assessed as pgp Qe 2021 Opinion.* It is
provided that cases will have to be transferred by the Prosecutg £ attach&d to the High
Court of Cassation and Justice to the competent prosecutor’s ¢ ithin §0 days (this was
5 days in the 2021 draft law),*® acts of procedure carried out ompliagte with the legal
provisions in force at the date of their fulfilment remai id*“agd dis#fissals, waivers of
criminal prosecution and indictments, as well as acts p#rformed and measures taken by the

sion of b e limitation period and the
deadlines for executing procedural acts for a peri f 60 days (i.e. the time period in which

files.*® As regards the staff, similar
rosecutors from the SIOJ return the

on any urgent measures to be taken i
to what was provided in the 2021
prosecutor’s offices where they ca

35. The Venice Commissionfrefers ipstig respect to the observations it made in its 2021
i the prosecution service and the independence
of individual prosecutors (as also referred togabove), and reiterates that “changes introduced
as aresult of a reorganls 0 e | , could be carried out in such a manner as to not
cause any problems W gect to the administration of justice and the treatment of

time to set up the
The fact that the lj
and a mechani

#hd have prosecutors selected by the plenary of the SCM.
aiod and deadlines for procedural acts are temporarily suspended
on any urgent measures to be taken is provided for is to be

V.
36. mmiséion regrets the haste with which this controversial law on
dis as passed through parliament and has been promulgated, which has

inion.

41 See avonsultative Council of European Judges (CCJE), Opinion no. 3, paragraph 54, which
ecommends that “in countries where a criminal investigation or proceedings can be started at the
igh of a private individual, there should be a mechanism for preventing or stopping such
invesiigation or proceeding... when there is no proper case for suggesting than any criminal liability
xists on the part of the judge”.

See paragraphs 34-42 of the 2021 Opinion.
4JArticle 1, paragraph 2 of the Law.

Article 1, paragraph 4 of the Law.
45 Article 1, paragraph 5 and 6 of the Law.
46 Article 18 of the Law.
47 Article 2, paragraph 2 of the Law.
48 The 2021 Opinion, paragraph 37.




of non-specialised prosecutors at the level of the prosecutor’s offices attac to the High
Court of Cassation and Justice and those attached to the courts of appeal will be placed
to conduct investigations into allegations of corruption by judges and prosecutorg than the

existing specialised prosecution service DNA. Given DNA and s
and functional independence, their specialisation, experience a
disposal, the Venice Commission regrets that unlike the dra
Opinion (which would have returned to the situation to it was gbefore the 2018
amendments), the legislator has not restored the c
prosecution services. Consequently, the Venice Copfmission recommends restoring the
competences of these specialised prosecution servi
offences within their remit committed by judges and, pr

QI’s relative autonomy
2chnical rheans at their

provided.

39. Finally, if the Law is maintgned-as is, the Venice Commission recommends to provide
the prosecutorial section of the r involvement in the selection of the prosecutors
designated to investigate offenc dges hnd prosecutors to do justice to the institutional
design of the SCM, to provide for a competitiwe selection procedure and a clearer delineation
[ t (and termination of this appointment) of the

eficourage the Romanian authorities to continue this Wlder
Qe dlsposal of the Romanla authorities and the Parliamentary



